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PREFACE TO THIS EDITION. 



This book has undergone a carefal revision by the 
author, and the cases, Indian and English, reported 
since the issue of the first edition have been worked into 
it. The number of these cases, and the importance of 
many of them, have necessitated considerable additions 
being made to the notes, and in consequence of this and 
of the revision the size of the present edition is about 
double that of the first. 

Notes of two cases in Reports published after the body 
of the book was printed will be found in the Addendai. 

The following is taken from the Preface to the first 
edition : — 

From the fact that ia those parts of British India to which 
the Easements Act had not been extended the law relating to 
easements was mainly the same as the law of England relating 
thereto, and from the fact that the Easements Act was, in the 
main, a codification of the English law on the subject of easements 
and profits a prendre appartenant,(a) it appeared to me, even be- 
fore the recent extension of that Act to the Bombay Presidency, 
the North Western Provinces, and Oudh, that the best form of 
dealing with the subject, in a book, was by way of a commentary on 
the Easements Act, referring under the appropriate sections re- 
spectively to such dilEerences as existed between the law of the Act 
and the law obtaining in those parts of British India to which the 
Act did not apply, as shewn by reported decisions. The recent 

(a) Dr. Whitley Stokes, by whom the Act was drawn, says : ** The 
Act is mainly based on the law of England, which, being just, equitable, 
and almost free from local peculiarities, had, in many oases, been held 
to regulate the subject in India." -(I Anglo-Indian Codes, 879). 
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IV PREFACE TO THIS EDITION. 

extension of the Act tu the Bombay Presidency, the North Wes- 
tern Provinces, and Oudh, by Act VIII of 1891, has added very 
largely to the grounds for adopting this course. 

m * • # « # # 

The following Acts and portions of Acts have been printed as 
Appendixes : Act YIII of 1891, which extends the Easements 
Act to the Bombay Presidency, the North Western Provinces, and 
Oudh ; those portions of the Limitation Act XV of 1877 which 
relate to easements and are still in force in Bengal and those other 
parts of British India to which the Easements Act has not yet 
been extended ; the portions of Acts IX of 1871 and XIV of 1859 
relating to easements ; the English Prescription Act, 2 & 3 Will. 
IV, c; 71 ; and Section 147 of the Indian Code of Criminal Pro- 
cedure, which relates to disputes concerning claims to ease- 
ments. 

Sections 52 — 57 of the Specific Relief Act, to the pro- 
visions of which the discretionary jurisdiction to grant 
or refuse injunctions restraining disturbances of ease- 
ments is made subject by section 35 of the Basements 
Act, are printed as ao additional Appendix in this 
edition. 

R. B. M. 

Madbas, April, 1898. 
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ADDENDA. 



Page 33. — In the note on Ulustrationa (h) and (j) to Sec. 7, next 
after the words " circumstances respectively of each case,*' insert 
the following : — In Debi Perahad Singh v. Joynath Singh, I. L. K., 
24 Cal. 866, the Judicial Committee said, in their judgment 
(at p. 874) : — " The right claimed by the appellants .... is 
neither more nor less tluin a right on the part oi an upper proprie- 
tor to dam back a river running through his land, and to impound 
as much of its water as he may find convenient for the purposes 
of irrigation, leaving only the surplus, if any, for the use of pro- 
prietors below. In the absence of a right acquired by contract 
with the lower heritors, or by prescriptive use, the law concedes 
no such right. The common law right of a proprietor, in the 
position of the appellants, is to take and use, for the purpose of 
irrigation, so much only of the water of the streapci as can be 
abstracted without materially diminishing the quantity which is 
allowed to descend for the use of riparian proprietors below, 
and without impairing its quality. What quantity of water can 
be abstracted and consumed, without infringing that essential 
condition, must in all cases be a question of circumstances, de- 
pending mainly upon the size of the river or stream, and the 
proportion which the water abstracted bears to its entire volume." 
And (at p. 887) : " The legal right of the lower riparian owners 
is to have the water of the stream transmitted to them .continu- 
ously and without interruption, and without any substantial dimi- 
nution in volume, their right being only subject to the qualifica- 
tion that an upper proprietor may, for purposes which the law 
regards as legitimate, withdraw from tne stream, as it passes 
along his lands, so much of its stream as will not materially affect 
its downward flow, or impair their uses of it." 

Page. 

163, footnote (3). 

cidd " And see PalanioMdi Tevan v. Puthirangonda Nadan, 
I. L. R., 20 Mad. 389, 391 ; Channanam Pillay v. Manu 
Puttur, 1 Mad. L. J., 47.*' 

164, footnote (1). 

add Palaniandi Tevan v. Puthirangonda Nadan, I. L. R., 
20 Mad. 389, 390. 

169, footnote (6). 
add " And see Palaniandi Tevan v. Puthirangonda Nadan^ 
I. L. E., 20 Mad. 389 ; GhannoMam Pillay v. ManAJb Puttwr, 
1 Mad. L. J., 47." 
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CORttlGDNDA. 

Tage 
6, line 2. 

for Accordingby read Accordingly. 
13, line 8, 

for Ho read He. 
16, footnote(2). 

for Abudr read Abdur. 
46, footnote(5). 

for Act I of 1868, s. 2,(6), read Act X of 1897, i. 3, (26). 

76, line 29. 

for Guyf ord read Grayford. 

77, line 18. 

for realing read ruling. 
140,footnote(4;. 

for Aynsely read Aynsley. 
166, line 22. 

for Ambatlal read AmratlaL 
171, liie 14. 

for is it read it is. 
279, line 10. 

for Art. 136 read Art. 145. 
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61. BcYOcation express or implied. 
^ 62. License when deemed revoked. 

63. Licensee's rights on revocation. 

64* Licensee's rights on eviction. 
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THE 

INDIAN EASEMENTS ACT, 

ACT No. V OF 1882. 

(Amended by Act XII of 1891.) 

An Act to define and amend the law relating to 
• Easements and Licenses. 



Whereas it is expedient to define and amend the Preamble. 
law relating to Easements and Licenses; It is 
hereby enacted as follows : — 

I'RELIMINABT. 

1. This Act may be called " The Indian Ease- short title. 
ments Act, 1882 : " 

It extends to the territories respectively ^ocai extent. 
administered by the Governor of Madras in 
Council and the Chief Commissioners of the 
CentraJ Provinces and Coorg ; 

and it shall come into force on the first dav of commence- 
July, 1882. ^ "^"'' 

Commentary. 

By Act VIII of 1891(1), which was passed on 6th March 
1891, the Easements Act was extended to the Bombay Pre- 
sidency, the North- West Provinces and Oudh. Bat such 
extension did not affect rights existing before the extending 
Act came into force (2), 

(\) See Appendix 1. 

(2) Udit Singh v. KashiRam, I.L.R. 14 All., 185. 
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2 PRELIMINARY. [CHAP. I, 

Sa^ngs. 2-. Nothing herein contained shall be deemed 

to affect any law not hereby expressly repealed ; 
or to derogate from — 

(a) any right of the Government to regulate 
the collection, retention and distribution of the 
water of rivers and streams flowing in natural 
channels, and of natural lakes and ponds, or of the 
water flowing, collected, retained or distributed 
in or by any channel or other work constructed 
at the public expense for irrigation ; 

(6) any customary or other right (not being a 
license) in or over immoveable property which the 
Government, the public or any person may possess 
irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a rela- 
tion created, before this Act comes into force 

Repeal of Act 3. Sectious 26 and 27 of the Indian Limitation 
^ction^s26tnd Act, 1877, and the definition of *' easement" con- 
^' tained in that Act, are repealed in the territories 

to which this Act extends. All references in any 
Act or Regulation to the said sections, or to 
sections 27 and 28 of Act No. IX of 1871, shall, 
in such territories, be read as made to sections 
fifteen and sixteen of this Act. 



CHAPTER I. 

OP EASEMENTS GENEBALLY. 

"Easement" 4- An eascmcnt is a right which the owner or 
occupier of certain land possesses, as such, for the 
beneficial enjoyment of that land, to do and con- 
tinue, to do something, or to prevent and continue 
to prevent something being done, in or upon, or 
in respect of, certain other land not his own. 
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SECS. 2—4.] DEFINITION. Of ' EASEMENT.^ 3 

Tbe land for. the beneficial enjoyment of which Dominant and 
the right exists is called the dominant heritage-, and tag^s^and ^"' 
the owner or occupier thereof the dominant owner ; ^^'^®'^- 
the land on which the liability is imposed is called 
the servient heritage, and the owner or occupier 
thereof the servient owner. 

Explanation. — In the first and second clauses of 
this section, the expression *^ land " includes also 
things permanently attached to the earth : the 
expression *' beneficial enjoyment " includes also 
possible convenience, remote advantage, and even 
a mere amenity ; and the expression " io do some- 
thing*' iacludes removal and appropriation by the 
dominant owner, for the beneficial enjoyment of 
the dominant heritage, of any part of the soil of 
the servient heritage or anything growing or sub- 
sisting thereon. 

Illustrations, 

(a) A, as the owner of a certain house, has a right of way 
thither over his neighbonr B's land for purposes connected 
with the heneficial enjoyment of the house. This is an 
easement. 

(6) A, as the owner of a certain house, has the right to go 
on his neighbour B's land, and to take water for the purposes 
of his household out of a spring therein. This is an ease- 
ment. 

(c) A, as the owner of a certain house, has the right to 
conduct water from B's stream to supply the fountains in 
the garden attached to the house. This is an easement. 

(d) A, as the owner of a certain house and farm, has the 
right to graze a certain number of his own cattle on B*s 
field, or to take, for the purpose of being used in the house, 
by himself, his family, guests, lodgers and servants, water or 
fish out of C*s tank, or timber out of D*s wood, or to use, 
for the purpose of manuring his land, tbe leaves which have 
fallen from the trees on E's land. These are easements. 
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4 DEFINITION OF ' EASEMENT,' [CHAP. I, 

(e) A dedicjates to the public the right to occupy the sur- 
face of certain land for the purpose of passing and re-pass- 
ing. This right is not an easement, 

(/ ) A is bound to cleanse a watercourse running through 
his land and keep it free from obstruction for the benefit of 
B, a lower riparian owner. This is not an easement. 

Commentary. 

The definition of * Easement ' given in this section is such 
as to cover rights ex jure naturce, or natural rights, in alieno 
solo (i. e., the rights referred to in para, (b) of s. 7) as well 
as easements. The only difference between those natural 
rights and easements lies in the modes in which they origin- 
ate, natural rights arising from the mere situation of a tene- 
ment, easements arising from the act of man.(l) To render 
the definition in this section applicable to easements only, 
and not to " Natural rights " also, words to the effect that 
the right originates by the act of man, or that it originates 
by grant, covenant operating as grant, prescription, custom* 
or legislative enactment, should be inserted. 

The Indian Legislature has extended the meaning of the 
term ' easement ' so as to include, besides those rights to 
which that term is applied in English law, those rights which 
in that law are termed ^profits a prendre' appurtenant (i.e., 
profits a prendre annexed to the ownership of immoveable 
property). An * easement,' in English law, is a right to some 
convenience, privilege, or advantage enjoyable in or over, or 
derivable from, the servient tenement, and not involving the 
taking of any portion of the substance or produce of such 
tenement ; a profit a prendre is a right to take some portion 
of such substance or produce. In Act XV of 1877 * ease- 
ment ' was defined as including " also " profits d prendre ; (2) 
and while the definition is repealed, in the territories to which 
this Act extends, by this Act, (3) profits a prendre appurtenant 

(1) Seei?er James, L. J., in Corporation of Birmingham V. Allen^ L. B. 
6Ch.D.atp. 292. 

(2) See Appendix IV, (Z) S. 3. 
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SBC. 4. ] ANALYSIS OF AN ^ EASEMENT. ' 5 

are expressly brought within the meaning of positive ease- 
ments by the Exolanation to this section. Instances of profits 
a pi'endre are given in Illustration {d) to this section, and other 
instances are rights to take stones, or sand, or ore, or turf, 
from the servient tenement, (l) A right to take water from 
a lake or river on the servient land is not a profit a prendre 
but an easement in the English sense of the word, because 
such water is not the property of , the servient owner, water 
being an object of property only when enclosed in some 
vessel.(2) It was held in Ghunder Churn Boy v. Shib Ghun- 
der Mundali^y that a right of fishery in gross or any other 
profit a prendie in gross could be acquired under Act XV of 
1877 (Sees. 3 & 26). Act IX of 1871 contained no such defini- 
tion as that in Sec. 3 of the Act of 1877, extending the term 
* easement ' so as to comprehend ^profits a prendre'; and a right 
of fishery (julkur), as well as any other profit a prendre, was 
held not to be an easement within the meaning of Sec. 27 of 
the former Act (corresponding with Sec. 26 of Act XV. of 
1877).(4) 

An easement must always be attached to the ownership or * which the 
occupation of some immoveable property for the better the ^beneficial 
enjoyment of that property. A right, in other respects Jhat^d " °^ 
similar to an easement, but not thus held in connection with 
some immoveable property, may exist, but it is not an ease- 
ment. Such a right is a mere personal right, like the personal 
servitudes of the Roman law ; and though the term " ease- 
ment in gross '' has been applied to such a right, th^ term is, 
strictly speaking, a misnomer.(^) It being an essential quality 
of easements that they are annexed or appurtenant to the 
ownership or occupation of some immoveable property, it 
follows from, or rather is involved in, this, that an easement 
cannot be severed from the tenement to which it is attached, 

(1) Bailey v. Appleyard, 8 A. & E., 161 j Constable v. HichoUouy 14 
0. B., N. S. 230; Bailey v. Stevens, 12 C. B., N. S., 91. 

(2) Manning v. WasdaU, 5 A. & E. 758 j Race v. Ward, 4 E. & B. 702. 

(3) I. L. R., 5 Cal. 945. 

(4) Parhutty Nath Hoy Chowdhry v. Madho Faroe, I. L. E., 3 CaL 276. 

(5) Bangeley y. Midland By, Ccf., L. B., 3 Oh. App. 306. 
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ANALYSIS OF AN 'BASEMENT.^ [CHAP. I, 

80 as to have a separate and independent existencepCl) 
Accordingby in the section of the Transfer Property Acf;,(2) 
which specifies what property is inalienable, it is enacted 
that "an easement cannot be transferred apart from the 
dominant heritage." 

Nor can an easement be successfally claimed in respect of 
property which does mot admit of snch beneficial enjoyment 
as that easement involves. Thus a profit a prendre consist- 
ing of a right of common for cattle levant and couchant 
cannot be claimed as appurtenant to a house without any 
curtilage or land.(3) 

It is not quite clear whether " owner " here means absolute 
owner or includes also persons having limited estates or in- 
terests. In s. 46 the term " absolute ownership " is used, 
implying that ownership may sometimes be limited owner- 
ship ; but in Illustrations (a), (6), (c), {d), (e) to that sec- 
tion the word " owner " is evidently used as meaning absolute 
owner. In s. 12 " owner " would seem to be used in the 
sense of absolute owner. Here (in the first paragraph of s. 
4), however, it may be thought that " owner " is meant to 
include holders of other interests besides absolute ownership, 
because a person having a limited interest in a tenement — 
0, g,f a tenant for life or a lessee for a term of years— can 
(whether he is in occupation or not) acquire by grant (or by 
covenant) an easement for the beneficial enjoyment of such 
tenement, limited in duration. (4) The terms "owner " and 
"ownership" are used in different senses — sometimes as 
meaning absolute ownership, or, in the case of the English 
law, tenure in fee simple, but sometimes in a sense which in- 
cludes also rightsof property for limited estates or interests. 
To take an instance of the latter use, in Simper v. Foleyi^) 
the Vice-Chancellor in his judgment says : " It is true by 

(1) See Ackroyd v. Smith, 10 0. B. 164. 

(2) Sec. 6. 

(3) Scholes V. HargreaveSy 2 Rev. Rep. 582 ; 6 T. K. 46 j Benson v. 
Chester 4 Rev. Rep. 708 ; 8 T. R. 396. 

(4) See ss. 6 and 12, and notes thereto. 

(5) 2 John, and Hem. 555, at p. 563. 
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SEC. 4.] ANALYSIS OF AN ^BASEMENT,' 

the deed of 1837 the dominant and servient tenements were 
united in the same ownership, as to the one in fee, as to the 
other for a term." Tn view of this ambiguity of the term , and 
of the importance of precision of meaning in using the term 
in the Act (especially in certain portions of the subject, such 
as those dealt with in s. 12, which relates to the question by 
whom easements are acquirable, and in s. 46 and its Illust- 
rations, which relate to " extinction by unity of ownership ") , 
it seems to me unfortunate that the Act contains no definition 
of the term as used in the Act. The terms " dominant 
owner" and " servient owner" are defined (in this section) 
as including occupier as well as owner (for brevity and 
convenience's sake, no doubt^ ; but this definition, of course, 
applies to the word " owner " only when combined with the 
words " dominant " and " servient." 

An easement must always be attached to the ownership or '* of certain 
occupation of some specific land or lands, or other immoveable 
or immoveables ; in other words — the words of this section 
— it is the owner or occupier of " certain land," " as such" to 
whom, and to whom only, an easement can belong, " for the 
beneficial enjoyment of that land." Consequently, if the 
owner of two houses, A, and B, has an easement (e.g., a right 
of way) in respect of house A, this does not ipso facto entitle 
him to the same easement in respect of house B ; even though 
the two houses may be contiguous/ 1) See Sec. 21 and 
Illustration (a) thereto. Nor does the mere fact that a 
person claiming an easement is the owner or occupier of a 
tenement, to which, from its situation, that easement is 
capable of being attached, entitle him to that easement if as 
a matter of fact the right is not connected with the beneficial 
enjoyment of that tenement, or is claimed by him for purposes 
wholly unconnected with that tenement.(2) 

(1) SvjinAon WaterworlcB Co,, Ld. v. Wilts and BucJcs. Canal Co., 
L. R., 7 H.L. App. 697. 

(2; Achroydy, Smithy 10 C. B. 164 j HHIy Tupper, 82 L.J., Exch. 
217 ; Bailey v. Stevens, 12 0. B., N. S., 91 ; Ellis v. Mayor and Corpn. of 
Bridgnorth, 32 L. J., 0. P. 273. 
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8 > ANALYSIS OF AN ^ EASEMENT. ' [CHAP. I, 

" to do ... . In all cases of easements the correlative obligation on the 
otTo prevent* servient owner is of a passive nature ; it is never an obliga- 
Sg^ done." *^°° ^ ^° sometbing.(i) Where the easement consists of a 
right " to do and continueHo do " something, the obligation 
on the servient owner is to suffer or allow that thing to be 
done by the dominant owner, as in the case of an easement 
of way, or of discharging water, or taking water, or an ease- 
ment of any of those kinds which in English law would be 
profits a prendre appurtenant. And* wbere the easement 
consists of a right "to prevent and continue to prevent 
something being done," &c., the obligation on tbe servient 
owner is to abstain from doing that thing, as in the case of 
an easement of light, or of air, or of support. See also note 
to Sec. 6« By covenant or contract, indeed, an owner or 
occupier of land may be under an obligation to do something 
in or upon or in respect of his land for the benefit of the 
owner or occupier of other immoveable property, but the 
correlative right in such a case would not be an easement. (2> 
But it seems to be now settled law in England that, except 
in the case of a lessee, a covenant imposing on the owner of 
land an obligation to do something involving expense cannot 
(as restrictive covenants can) run with the land, t.e., be 
binding on the assignee of the land as such, and that it does 
not bind even an assignee who acquired the land with notice 
of such covenant. (8) 

it something," ^^ easement is a right only to make some particular use 
of, or to have some particular enjoyment over, the servient 
property ; it has been said to be a definite portion or frag- 
ment taken or detached from the indefinite right of user of 

(1) See section 27. 

(2) See Cooke v. ChilcoU, L. R., 3 Ch. D. 694 ; fJeywood v. Bruns- 
wicJc Building Society ^ L. R., 8 Q. B. D. 403 ; London Sf 8, W, Ry. Co. 
V. Oomm, L. R., 20 Ch. D. 563. Also see Sec. 20 of this Act. And 
see Ulust, (/) to this (4th) section. 

(3) Hall V. Ewin, L. R., 37 Oh. D. 74; Austerherry v. Corpn. of 
Oldham, L. R. 29 Ch. D. 750; Heywood v. Brunswick Permanent Benefit 
Building Society, L. R., 8 Q. B. D. 403 j Williams v. Earle, L. R , 3 Q. 
B. 739; Luker v. Dennis, L. R., 7 Ch. D. 227; Transfer of Property 
Act, s. 40, 
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the owner of that property/!) " It may consist either in 
restraining, for the benefit of the dominant tenement, certain 
uses which its owner might otherwise make of the servient 
land," (in which case it is a ' negative ' easement), " or in 
compelling him to submit to uses of that land by others, 
which are not incompatible with, his retaining the right 
of property,"(2) (in which case it is a * positive ' easement). 
The difference between an interest or right of property in 
land and an easement has been put to the test in many 
cases. In Beilly v. Boothi^), M and others were the owners 
of a house and certain premises in the rear of it. Through 
the house there was a passage communicating with a street 
in front of the house and the premises in rear of it. Above 
this passage were some of the rooms of the house, and under 
it was a vault belonging to the same persons. They conveyed 
the premises in the rear of the house together with the 
passage to TT in fee. The deed of conveyance after convey- 
ing the premises at the ba^k of the hoi^se, and referring to 
the passage by the description of " gateway, " proceeded 
" together with the exclusive use of the said gateway, " and 
then followed |i description of the passage by its width, 
length and height. The Court of Appeal held that W was 
entitled not merely to a right of way through the passage, 
but to a right to use it in any manner and for any purpose, 
in fact, as an owner could use it. In his judgment Lopes, 
L. J., one of the members of the Court, said : " The exclusive 
or unrestricted use of a piece of land, I take it, beyond all 
question passes the property or ownership in that land, and 
there is no easement known to law which gives exclusive and 
unrestricted use of a piece of land ; "(4) and this dictum was 

(1) See Bentham, 1 Traites de Legislation, 251 ; 2 Austin's Lectures 
on Jurisprudence (4th Ed. by Campbell), 832, 843. See also Dyer v. 
Lady James Hay, 1 Macq. 305; Buszard v. Capel., 8. B. & 0. 141; 
Mayor, 8fc., of Southport v. Ch-mshirk Union Assessment Committee, L. R. 
1893, 2 Q. B. at p. 473 (per Cave, J.). 

(2) by Lord Watson in Metropolitan Railway Co* v, towler, L. R, 
18g3,App. Cas. 424. 

(3) L.R., 44 Ch. D., 12. 

(4) L.R., 44 0h. D. 26. 

% 
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concnrred with by Lord Esher, M. R., and by Lord Ashbourne 
in Metropolitan Baihoay Oo. v. Fowleri^) In Metropolitan 
Railway Co. v. Fowleri^) the Act authorizing the construc- 
tion of the plaintiffs' underground railway empowered them 
for that purpose to appropriate and use the subsoil and 
under-surface of any roadway or footway, and under this 
power they had constructed in the subsoil under a roadway 
a substantial brick tunnel of the requisite dimensions for 
the portion of their railway which was to be made through 
it, and had made such portion, and thereafter had the exclu- 
•sive use of the tunnel for the purposes of their railway. It was 
contended that they had only a right of user for the convey- 
ance of passengers and other purposes subsidiary thereto, 
and therefore only an easement. It was held that under 
the power given them to " appropriate and use the subsoil " 
they had acquired, in respect of the tunnel, an interest in 
land and not merely an easement. This decision was followed 
in Farmer v. Waterloo and City Railway C7o.,(3) , which 
turned on the meaning of the same words in the special 
Act under which the defendant Company were incorporated. 
In Chelsea Waterworks Go, v. Bowleyi^), the Company, who 
were the owners of certain pipes which they had, under 
statutory powers, laid through the subsoil of certain streets, 
were held not liable to the land tax in respect of these pipes 
on the ground that neither the pipes so laid nor the right 
to lay them could be considered " land or hereditament " 
within the meaning of the Land Tax Acts, which imposed the 
tax on bodies corporate having or holding any lands or here- 
ditaments. In The Queen v. East London Waterworks Oo.(5) 
the Company were held, in respect of their pipes laid by 
them under statutory powers through the subsoil of certain 
streets, to be ** occupiers of land " within the meaning of 

(1) L. R., 1892, 1 Q. B. 171; L. R., 1893, A. 0.428. 

(2) " ^ ^ ^«- 



(2) L. R., 1893, A. C, 416 ; L. R., 1892, 1 Q. B., 165. 

(3) L. R., 1896, 1 Oh. 527. 

17 Q. B., 358. 

18 Q. B., 705. 



(4) 
(5) 
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Stat. 11 Geo. 3, c. 12, and therefore rateable under that 
Statute. There had been previons decisions to the same 
e£Eect under Stat. 43 Eliz., c. 2. The decisions in these cases 
turned upon the construction of the terms of the respective 
Statutes applying to them, and the decision in Chelsea Water- 
works Co, V. Bowley appears not irreconcileable with the 
decision in The Queen v. East London Waterworks Co, and the 
decisions under 43 Eiiz., c. 2 : in Chelsea Waterworks Co. v. 
^oirZey, the Court said "Land, like the word 'inhabitant', 
which likewise occurs in Stat. 43 Eliz., c. 2, has various 
meanings ; and it may, in that Statute passed to throw a 
charge upon the occupier, mean the ground on which a 
chattel is deposited in the exercise of an easement, although 
in other Acts of Parliament it means a legal interest in the 
soil. This is the meaning which we think it bears in the 
Land Tax Acts : " see also the judgment of Campbell, C. J., 
in The Queen v. East London Waterwoi'ks Go, (i) In Mayor ^ 
^c, of Southport V. Ormskirk Union Assessment Committee(^) 
the local board of a township under an Act had the exclusive 
right of laying gas-pipes within the township, and were 
bound to keep them in good repair, and to allow the 
appellant Corporation the use of the pipes for the supply of 
gas for public and private purposes within the township, in 
consideration of certain payments to be made quarterly 
therefor. It was held that the Corporation in respect of 
their right of use of the pipes had only an easement, and 
were not " occupiers " of the pipes or the land, and were there- 
fore not liable to be rated as such occupiers. In East 
London Waterworks Co, v. Trustees for Mile End Old Towni^) 
the Water Company were held not to be rateable in res- 
pect of their pipes under a local Act, because the rating 
Section did not contain the word " land, " but imposed the rate 
on the occupiers of " messuages, tenements, coa^h-houses *' 



(1) 18 Q. B.. 710. 

(2) L. E., 1804, I Q. B. 196 ; 1898, 2 Q. B. 468. 

(3) 17 Q. B., 512. The decision in Re*: v. Manchester and Sal/ord 
Waterworks Co,, i B. & 0, 630, was on the same gronnd. 
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(and other buildings specifically mentioned) "or other build- 
ings, tenements or hereditaments, " and the latter general 
words following the specific ones were held to comprise only 
things ejusdem generis with those specifically mentioned, i.e. 
only buildings. An exclusive right to a. pew in a parochial 
church or chapel, when annexed to the ownership of a house, 
is not, by the common law of England, a right of property 
in the soil constituting the site of the pew, but is in the 
nature of an easement, being a right to the use of the pew 
for a particular purpose, viz., for the purpose of attendiog 
Divine Service. (1) The freehold property in the soil is ordi- 
narily vested in the parson, but the right to grant an exclu- 
sive right to a pew is in the Ordinary (2), A person entitled 
to a several fishery, whether in a portion of the sea between 
high and low water mark, or in waters of a public navigable 
river, either tidal or non-tidal, may or may not be the 
owner also of the soil over which his fishery extends. If 
there is an instrument of grant of the fishery in existence, 
the question whether the grantee is so entitled to the soil also, 
may depend entirely or mainly on the terms of the instru- 
ment. If his claim is based on user, from which a grant is 
presumed, that question will depend upon the evidence as to 
user. (8) But proof of his right to a several fishery raises a 
presumption that he is also the owner of the soil, capable how- 
ever of being rebutted by evidence showing the contrary. (4) 
And this presumption arises even against the Crown, 
where the claim, being to the foreshore, is made against the 
Crown.W 

** In or upon Ordinarily, there cannot be an easement, if the ownership, 

.... certain — — 

•ther land not (1) Hinde v. Chorlton, L. R., 2 0. P. 104, 116; Brumfitt v. Boherts, 
his own." X. K., 6 C. P. 224, 232, 233 ; Greenway v. Hockin, L. R. 5 C. P. 235. 

(2J Brumfitt v. Roberts, L. B., 5 0. P. 232 j Halliday v. Philippe, L.R., 
23 Q. B. D. 53. 

(3) Attorney 'General v. Emerson, L. B., 1891, A € , 649; Duke of 
Somerset v. Fogwett 5 B. & 0. 875. 

(4) Marsjiall v. UUeswater Steam Nav, Co., 3 B. & S. 746 ; Holford 
V. Bailey, 8 Q. B., 1000 j 13 Q. B., 426 ; Attorney -General v. Emerson, L.R., 
1891, A. C. 649 5 Hindson, v. Ashhy L. R.> 1896, 2 Ch. 1, 11. 

(5) Attorney-Qeneral v, Emerson, L. R., 1891, A C. 649 
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by which I here mean the absolute ownership of the two 
tenements, the dominant and the servient (or, rather, the 
quasi-dominant and the quasi-servient) tenement, is vested 
in the same person, for that would involve the absurdity of 
a person havings an easement against himself. The enjoy- 
ment over the subservient tenement which the owner of the 
benefited tenement has in such case is had by him by virtue 
of his right of proprietorship in the former tenement. Ho 
could himself, by virtue of that right of property, obstruct 
or render impossible such enjoyment. He is simply subor- 
dinating one part of his property to another part for the 
more beneficial enjoyment of the latter. Hence, where an 
easement exists, if the absolute ownership of both the domin- 
ant and the servient tenement become united in one person 
the easement is, ordinarily at least, extinguished :(1) thereupon 
that which was previously enjoyed as an easement, is (if it 
is continued to be enjoyed) enjoyed by virtue of the right 
of proprietorship. So, in the English law, the fee simple of 
the dominant and servient tenements must, ordinarily, be 
in different persons. But a tenant can have an easement 
against his landlord by grant from the latter, and a tenant 
can acquire an easement of light against his landlord under 
the English Prescription Act, and under the Easements Act 
it is possible for a tenant to acquire by prescription an ease- 
ment of ligllt or air or support against his iandlord.(2) In 
these cases an easement exists, though the absolute owner- ^ 

ship, or (in the English case) the fee simple, of both the 
dominant and the servient tenements belongs to the same 
person ; and in the cases of the tenant acquiring an easement 
against his landlord by prescription, inasmuch as the ease- 
ment is acquired as appendant or appurtenant to the domin- 
ant tenement and on behalf or in right of the absolute owner 
or the owner in fee (as the case may be^ thereof and against 
the absolute owner or the owner in fee of the servient tene- 

(1) See. S. 46. 

(2) See notes to SS. 12 and X5. 
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14 WHAT RIGHTS ACQUIRABLE AS EASEMENTS. [cflAP. I, 

meQt(l), we have here what look very like cases of an abso- 
lute owner, or an owner in fee, of two tenements acquiring 
an easement in favour of one of them against the other. An 
easement to divert water from a river was held to have been 
acquired by custom by tenants of a zemindav, who appear to 
have been permanent occupancy tenants, entitled to the soil 
subject to payment of tirva, against their landlord. (2) 
Explanation, The words " possible convenience, remote advantage, and 
even a mere amenity," all which " the expression * beneficial 
enjoyment ' includes," are large enough to admit of numer- 
ous forms of easements, which the English law does not 
admit of. For instance, they would certainly include an 
easement of undisturbed privacy, i.e., a right of an owner (or 
occupier) of a house to prevent tlie owner (or occupier) of 
an adjacent house from opening windows commanding a 
view into the interior of the former* house. .In fact. Illus- 
tration (6) to Sec. 18 shows that the Legislature intended that 
an easement consisting of such a right of privacy should 
be acquirable by local custom (3) By the English law the 

(1) See Wheaton v. Maple ^ Go., L. R., 1893, 3 Ch. 48, 63, 65 j and 
notes to SS. 12 and 16. 

(2) Orr V. Raman Chetti, I, L. R., 18 Mad. 320, 321, 327. 

(3) Mr. Whitley Stokes in his " Anglo-Indian Codes," Vol. I, p. 881, 
states that Illustration (d) of sec. 5 shows that the Indian Easements Act 
recognizes a right of privacy. But the right to prevent building, there 
mentioned, is one which is involved in an easement of light, or an ease- 
ment of air, and therefore it cannot be inferred from that Illustration 
that a right of privacy is one the existence of which is recognized .by 
the Legislature. Mr. J. D. Mayne, in a review of Mr. Stokes's book 
(Asiatic Quarterly Ueviev), October, 1887, p. 346); in referencis to Mr. 
Whitley Stokes's statement above-mentioned says, after quoting Sec. 5 
and its Illustration (d), " Where is there anything in all this about a 
right of privacy ? We are not told how a right can be annexed to A's 
house so as to prevent B from building on his land. When we turn to 
section 15, which shows what easements can be obtained by prescrip- 
tion, we find that a free access to light or air may be so obtained. The 
result of such an easement would be to prevent B erecting any building 
which would interfere with the right of A. If the right of privacy can 
be an easement, why can it not be obtainejl by prescription ? and if it 
can be obtained by prescription, why is it not alluded to in Sec- 
tion 15 ? . . . It is admitted' that, exco})t for the Statute, no right 
of privacy exists, and with all respect for Mr. Stokes, we venture to 
think that there is no such right now." Mr. Mayne, however, appears to 
me to have overlooked, as also does Mr. Stokes, the Explanation to sec- 
tion 4, and also Illustration (6) to Sec. 18. And see note to Sec. 18, 
Illustration (&)• 
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existence of such an easement is not allowed. (A) Nor does 
the Law of India admit of such a right of privacy being 
acquired by prescription.(2) The words * mere febmenity/ would, 
apparently, admit of an easement consisting in a right to an 
unobstructed view or prospect, which also is not among the 
easements which the law of England recognizes.(8) The 
expediency of enlarging, at least to any great extent, the 
power of creating easements may be questioned. The number 
and kinds of permanent restrictions which by the English 
law may be imposed, by means of easements, on successive 
holders of land and houses, in respect of their rights of use 
and enjoyment of such property, are limited. There are 
certain easements which that law allows to exist, and no 
easement other than those can be created. In Eeppel v. 
Bailey (4) Lord Brougham said, " There are certain known 

See Turner v. $pooner, 30 L. J., Ch. 803. 

Komathi v. Qurunada Pillaif 3 Mad. H. C. R. 141 ; Mahomed Ahudr 
Bazim v. Birju Sahu, 5 Bang. L. R. 676 ; Shrinivca TJdpirav v. Reid, 
Bom. H. G. R. 266 ; Sayyad Azufr. Ameerubihif I. L. R. 18 Mad. 163. 
(3) Aldred*8 case^ 9 Coke, 58 ; Atty.-Qenl, at relation of Oraye Inn 
Society v. Doughty ^ 2 Ves. 453. But a right to prospect may be created 
by agreement or covenant not to obstruct the prospect (Piggott v. Strata 
ton, 1 DeG. F. & J. 33 ; Attorney'General v. Doughty , 2 Ves. sen. 453 ; 
Dalton V. Angv>8, L. R., 6 App. a. 824, per Lord Blackbuen ; and see 
Komathi v. Qurunada PilW, 3 Mad. H. 0. R., at p. 143), and such 
covenant may run with the land (Western v. Macderm^tt, L. R., 1 
Eq. 499). Peacock, C. J., expressed the opinion that aright of light 
beyond what was necessary for the reasonable and comfortable use of a 
house, a right of light for luniry or delight, could be acquired by grant, 
though not by prescription : JBagram v. Khettranath Karformah^ 3 Beng. 
L. R., O. C, 52, 47. A view into a house cannot be the subject of an 
easement : in the case of shops, taverns, and places of business or of 
entertainment in towns, an obstruction to the view, through the windows, 
of articles exposed for sale, or the view of the shop or other building, 
which would otherwise be open to passers by, may be very prejudicial to 
the interests of the owner or occupier of the shop or other building, but 
he cannot acquire an easement to prevent the erection of such obstruction 
on that account : Butt v. Imperial Oas Co., L. R., 2 Ch. Ap. 158 j Smith 
V. Owen, 14 W. R. 422 ; 35 L. J., Ch. 317. In Ram Ruoch Chowdree v. 
DeoJcee Nundun, 2 N. W. P. H. C. R. 169, it was held that the fact that, 
by a neighbour, B, building on his land, A*s shop would become concealed 
from the view of traders and his trade be diminished in consequence, 
did not entitle A to restrain B from so building on his land, unless A 
had acquired an easement superseding B's natural right so to build. 
There was no decision in that case on the question whether an easement 
could be acquired consisting of a right such as that claimed by Ain the 
case. 

(4) 2 Myl. & K. 535. 
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incidents to property and its enjoyment; among otherd 
certain bnrdens wherewith it may be affected, or rights 
which may be created and enjoyed over it by parties other 
than the owner; all which incidents are recognized by the 

law But it mnst not be supposed that incidents 

of a novel kind can be devised and attached to property at 
the fancy or caprice of any owner Great detri- 
ment would arise, and much cdnfnsion of rights, if parties 
were allowed to invent new modes of holding and enjoying 
real property, and to impress upon their lands and tenements 
a peculiar character which should follow them into all hands 
however remote." And in Leech v. Schweder^O) Mellish, 
L. J. said, " Where the right comes into existence by coven- 
ant, the burthen does not run at law with the servient 
tenement at all ; but a Court of Equity says thata person who 
takes it with notice that such a covenant has been made, 
shall be compelled to observe it. That is the ordinary case 
where there is such a covenant as I before referred to, that 
a person shall have an uninterrupted view from his drawing- 
room window, because the law will not allow the owner of 
land to attach an unusual and unknown covenant to the land, 
' so that a man who buys the property in the market without 
knowing that it is subject to any such burthen, would 
find that some previous owner had professed to bind all 
subsequent owners by an obligation not to obstruct the view - 
which somebody else would have from the windows of his 
house. In such a case as that, though the man who makes 
the covenant is liable, yet those claiming under him are not 
liable at law ; but the Court of Equity says that if a purchaser 
has taken the land with notice of that contract, it is contrary 
to equity that he should take advantage of that rule of law 
to violate the covenant. But in the case of a grant of a well- 
known easement, such as a right to light, or a watercourse, 
or a right of way, or any of the numerous easements which 

(1) L. R,, 9 Oh. App., pp. 475, 470. 
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SfiC. 4.] WHAT BIGHTS ACQUIBABLB A3 lASSMENTS. 17 

are well-known to the law, when they are once validly 
created t)ie right passes at law and the owner and ocoupier 
of the dominant tenement may maintain an action against the 
occupier of the servient tenement, if the right is interfered 
with ; and in all such cases the rule in equity ought to follow 
the law." 

But in Simpson v Mayor of Godinanchester (D, in 
which it was contended that the right claimed hy the 
defendants, for the benefit of their lands, to open in times of 
flood the sluices of certain river locks belonging to the 
plaintiff, was not a right which the law recognized as having 
a possible existence, Lord Herschell, overruling this conten- 
tion, said ; " easements may be of various characters, and it i^ 
a fallacy to suppose that every easement must be brought 
within some particular class which has been recognized, such 
as the class relating to watercourses or light or air or other- ^ 

wise. If a right is granted by the owner of land to another 
person to enter and to do something on the grantor's land 
for the benefit of the land of that other person, that prima 
facie is an easement." (2) 

The English law draws a line between purposes which are 
necessary, or useful in some way, and purposes of pure 
pleasure, or as Wray, C. J., said of a claim to prospect, 
" matter only of delight." (3) But Lord Blackbubn, in Dalton 
V. Av^uH (L. R., 6 App. Ga. at p. 824) said that this ground 
for the law not allowing an easement of prospect was " to his 
mind more quaint than satisfactory," and that '* a much 
better reason was given by Lord Hardwick in Attorney- 
General v. Doughty (2 Ves. Sen. 453) where he observes 
that if that was the case there could be no big towns." 

But, supposing a grant purporting to be a grant of a new 
species of easement would, by English law, be ineffectual to > 
create such an easement, it holds good in favor of the gran- 
tee personally as against the grantor personally. W 

(1) L. B., 1896, 1 Ch. 214. (3) Aldred'a case, 9 Coke 58. 

(2) L. R., 1896, 1 Ch. 219. (4) Hill v. Twpper, 2 H. AC. 121, 128. 

3 
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18 WHAT RIGHTS ACQUIRABLE AS BASEMENTS. [CHAP. I, 

In Bagram v. KheHranath Karformah (1) in wliicli it was 
held that a right to the soath hreeze conld not be acquired 
by prescription, Sir Barnes Peacock in his judgment ob- 
served (but the observations were, no doubt, obiter) that 
" such a right might be acquired by express grant," and 
that " there are many things from which a man may derive 
pleasure which may be obtained by express grant, and which 
cannot be acquired by prescription." 

An exclusive right of a riparian proprietor to a private 
ferry, is, as was remarked by White, J., (2), so far as it 
involves a right to embark and disembark passengers on 
the land of the opposite riparian proprietor, an easement ; 
and also, it may be added, so far as it involves a right of way 
over the sub-soil of the river usque ad medium filum which 
belongs to such opposite proprietor, on his side of the middle 
line, it is an easement, unless by reason of the ferry being 
across the iidal portion of the river or on some other ground 
the public have a right of navigation. 

A right of a house-owner to have eaves of his house pro- 
jecting over land of his neighbour appears, like a right of a 
man to an upper story of a house, the lower portion of which 
belongs to another, to be a corporeal right or right to tangi- 
ble immoveable property, occupying part of the vertical 
column of space, another part of which belongs to another, 
rather than an incorporeal right or easement (3) 
Continuous 5- Basements are either continuous or discon- 

and disconti- 
nuous, appar- tinuous, apparent or non-apparent. 

ent and non- ' rr x l 

mSite ^*'^*' -^ continuous easement is one whose enjoyment 
is, or may be, continual without the act of man. 

(1) 3 Beng. L. R., 0. C. 18, 46, 62. 

(2) Parmeshari Frothad Narain Singh v. Mahomed 8yud, I. L, R., 6 
Cal^ 608,613. 

(3) Mohanlal Jechand v. Amratlal Bechardas, I. L. E., 8 Bom. 174. But 
see Pickering v. Ruddy 4 Camp, 219 ; Harvey v. Walters^ L. R., 8 0. P. 
162. Where a room or other substantive part of a buildirg, belonging 
to one person, overhangs or otherwise projects over land belonging to 
another, the question as to the right to the projecting portion is clearly 
one of property and not of easement ; See, e,g.y Corhett v. Hill, L. B., 9., 
Eq. 671 ; Layhoum v. Qrtdley, L. B., 1892, 2 Ch. 63. 
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A discontinuous easement is one that needs the 
act of man for its enjoyment. 

An apparent easement is one the existence of 
which is shown hy some permanent sign which, 
upon careful inspection by a competent person, 
would be visible to him. 

A non-apparent easement is one that has no 
such sign. 

Illustrations, 

(a) A right annexed to B's house to receive light by the 
windows without obstruction by his neighbour A. This is a 
continuous easement. 

(6) A right of way annexed to A*s house over B*s land^ 
This is a discontinuous easement. 

(c) Rights annexed to A's land to lead water thither across 
B*8 land by an aqueduct and to draw ofP water thence by a 
drain. The drain would be discovered upon careful inspec- 
tion by a person conversant with such matters. These are 
apparent easements. 

(d) A right annexed to A's house to prevent B from 
building on his own land. This is a non-apparent easement. 

Commentary. 

The fact of an easement being continuous or not, and 
apparent or not, is of importance in that class of cases where 
on a severance of " land," the question is whether there has 
been an implied grant, or an implied reservation, of an ease- 
ment, other than an easement of necessity, in favour of the 
owner of one portion over the other portion. See Sec. 13, sub- 
sections (6), (d), (f)y and commentary thereon. 

An easement consisting of a right of a person to the un^ 
interrupted flow of a permanent artificial stream to his land 
is a continuous easement. (^) 



(1) Morgan y. Kirhy, I. L. R., 2 Mad., 46, 53, 56. 
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Positive and Easements are also divisible into positive, and negative 
ments. easements. This division is, practically, made in Sec. 4. 

Positive easements are those which involve a right in the 
dominant owner to do something on the servient tenement ; 
negative easements give him no right of doing any such thing, 
lint only impose an obligation on the servient owner to re- 
frain from doing something on his own tenement and thereby 
involve a right in the dominant owner to enjoy a benefit 
or advantage over the servient owner's tenement. ExamJ)les 
of the former class are a right of way, and all profits a prendre, 
they being rights to take or appropriate something from or 
in the servient land ; examples of the latter are a right to 
light, or to air, or to the uninterrupted flow of an artificial 
watercourse from the servient into the dominant tenement. 
The obligation of the servient owner, on the other hand, is 
always of a negative character : in the case of positive ease- 
ments, he is bound to abstain from obstructing the act which 
the dominant owner is entitled to do on his land ; in the case 
of negative easements, he is bound to abstain from using, or 
doing something on, his land which would interfere with the 
right of enjoyment which the dominant owner has over it. 
He is always under some restriction (l) depriving him of 
some one of the ordinary rights of enjoymen^t or use of his 
property which as an owner he would otherwise have ; he is 
never bound to do anything for the benefit of the dominant 
owner, as such. (2) It may be remarked that rights ex jure 
naturcB in alieno solo are always of a negative character. (3) 
In acquiring a title by prescription to a positive easement, 
the enjoyment of the benefit Involves a trespass on the tene- 
ment over which the benefit is enjoyed, as in the case of a 
way, or in the case of any profit a prendre ; but in such ac- 
quisition of a negative easement, the enjoyment involves no 
trespass on the burdened tenement, but is simply a lawful 
user, by the acquirer of the right, of his own tenement. 

(1) See s. 7. (2) See s. 27* 

(3) See B, 7, para. (6) and lllustratiovs^ 
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Hence acquiescence on the part of thd burdened owner is more 

easily proved or presumed in the case of prescriptive claims 

to positive easements than in such claims to negative ease« 

ments ; see note to Sec. 35(1). Hence also resistance by the 

burdened owner in the former case can be made by way of 

legal proceedings taken as well as by a physical obstruction / 

made on the burdened tenement ; in the latter case only by 

such physical obstruction, l2) 

As to cases of rights of way where the way is over a Illu8tration(h) 
formed road, see note to Sec. 13, sub-section (6). 

6. An easement may be permanent, or for a Easement for 
term of years or other limited period, or subject ^^ condition, 
to periodical interruption, or exercisable only at a 
certain place, or at certain times, or between cer- 
tain hours, or for a particular purpose, or on condi- 
tion that it shall commence or become void or 
voidable on the happening of a specified event or 

the performance or non-performance of a specified 

act. 

Commentary. 

An easement for a term of years or other limited time can 
be created by grfi.nt, or by covenant, but cannot be acquired 
by prescription : see notes to ss. 8 and 15. 

As to easements exerciseable only at certain times, or for a 
particular parpose, see note to Sec. 9. 

7. Easements are restrictions of one or other Easementsres- 

trictive ofcer- 

of the following rights (namely) : — ^^ ^«^^' 

(a) The exclusive right of every owner of im- Exclusive 
moveable property (subject to any law for the time 
being in force) to enjoy and dispose of the same 
and all products thereof and accessions thereto. 

(1) And see Bhuban Mohan Banerjee v. Elliott, 6 Beng. L. E., 106, 106. 

(2) See remarks of the Court of Appeal in Sturges v. Bridgman, L.R., 
11 Ch. 64^ cited in note to b. 15 (below). 
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adfa^es ^^^ ^^^ right of Gvery owner of immoveable 

ritSSaoS^"^ property (subject to any law for the time being 

in force) to enjoy without disturbance by another 

the natural advantages arising from its situation. 

Illustrations of the Bights above referred to, 

(a) The exclusive right of every owner of land in a town 
to build on such land, subject to any municipal law for the 
time being in force. 

(b) The ^ght of every owner of land that the air passing 
thereto shall not be unreasonably polluted by other persons. 

(c) The right of every owner of a house that his physical 
comfort shall not be interfered with materially and un- 
reasonably by noise or vibration caused by any other person. 

(d) The right of every owner of land to so much light and 
air as pass vertically thereto, 

(e) The right of every owner of land that such land, in its 
natural condition, shall have the support naturally rendered 
by the subjacent and adjacent soil of another person. 

Explanation* — ^Land is in its natural condition when it is 
not excavated and not subjected to artificial pressure ;- and 
the " subjacent and adjacent soil" mentioned in this illustra- 
tion means such soil only as in its natural condition would 
support the dominant heritage in its natural condition. 

(/) The right of every owner of land that, within his own 
limits, the water wjiioh naturally passes or percolates by, 
over or through his land shall not, before so passing or per- 
colating, be unreasonably polluted by other persons. 

(g) The right of every owner of land to collect and dispose 
within his own limits of all water under the land which does 
not pass in a defined channel and all water on its sufface 
which does not pass in a defined channel. 

{h) The right of every owner of land that the water of 
every natural stream which passes by, through or over his 
land in a defined natural channel shall be allowed by other 
persons to flow within such owner's limits without interrup- 
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tion and without material alteration in quantity, direction, 
force or temperature : the right of every owner of land abut- 
ting on a natural lake or pond into or out of which a natural 
stream flows, that the water of such lake or pond shall be 
allowed by other persons to remain within such owner's limits 
without material alteration in quantity or temperature. 

(0 The right of every owner of upper land that water 
naturally rising in, or falling on, such land, and not passing 
in defined channels, shall be allowed by the owner of adjacent 
lower land to run naturally thereto. 

(y) The right of every owner of land abutting on a natural 
stream, lake or pond to use and consume its water for drink- 
ing, household purposes and watering his cattle and sheep ; 
and the right of every such owner to use and consume the 
water for irrigating such land, and for the purposes of any 
manufactory situate thereon, provided that he does not 
thereby cause material injury to other like owners. 

Explanation, — A natural stream is -a stream, whether per- 
manent or intermittent, tidal or iideless, on the surface of 
land or underground, which flows by the operation of nature 
only and in a natural and known course. 

Commentary. 

Easements being restrictions on rights incidental to the 
ownership of land, on the extinction of an easement the right 
restricted, so far as it was restricted, immediately revives, by 
force of such ownership. (1) 

An easement imposing on the servient owner a restriction nHstratioinla) 
on his natural right to build On his land so as to exclude the 
access of air cannot be acquired by prescription except where 
the access of air is claimed in respect of windows or apertures 
made for the reception of air in a building on the land of the 
dominant owner. An easement of air for a windmill or for 

(1) 8nry v. Pigfof, Popham 166. As to the general nature of " natural" 
rights or rights c» jure naturoe, see Bonomi v. Backhouse, E. B. & E. 
665 ; N. E, Ry, Co, v. Elliott, X J. & H. 146 ; 29 L. J., Ch. 812 ; Moore v. 
BawBOUf ZB, &a339. 



Air. 



Digitized by 



Google 



24 EABBMEHTS ABB BESTBICTIONS OF [OHAP. I, 

a oUmney cannot be so acquired. See note to Sec. 17, sub- 
section (b). As to wbether such an easement can be acquired 
*by grant or covenant, see the same note. 

The erection of a building by a neighbour on his adjoining 
laud may be objectionable or even detrimental to the owner 
of a tenement, as where the defendants erected a Hindu 
temple on ground close to the plaintiffs' mosque, (l) and 
where by B building on his adjoining land A*s shop became 
concealed from the view of customers and his trade diminished 
in consequence, (2) or where by the defendant building on 
bis adjoining land the access of light to the plaintiff's win- 
dows was excluded,(3) but the neighbour cannot be res- 
trained from exercising his right of so building, unless a right 
to light or to air or some other easement which would be in- 
terfered with by such building has been acquired, in one or 
other of the modes in which easements are acquirable. 
IUu8tration{h) Every owner or occupier of land has a natural right that 
the air on or over his land shall not be polluted by any other 
person ; just as, if a natural stream passes through his land, 
he is entitled, as against others, that the water as it passes 
through his land shall be unpolluted. But this does not mean 
that he is entitled to absolute purity of such air. A right so 
extensive as that would be unreasonable, because practically 
incompatible with the exercise by others of their rights 
even in the most ordinary and necessary acts and pursuits 
of life, especially in towns. The extent and limits of this 
natural right are defined by, and will be best understood by 
reference to, the decisions in actions for nuisances by infrac- 
tion of this right. These decisions show that the right is 
not violated unless " the annoyance is such as materially to 
iDterfere with the ordinary comfort of human existence j" 
(4) this, then, is the measure of the extent of the right. 
Looking to the position of the person who causes the nui- 

(1) Kasim Ali Khan v. Birj Kishore, 2 N. W P., H. C. R. 182. 

(2) RamBoochChowdree v. Deokee Nundun,2N, W. P., H. C R. 169. 

(3) Saruhai Kom Jitmal v. Bapu Narhar Sohonif I. L. B., 2 Bom. 660. 

(4) Per Lord Romilly, M.R.,'m Crump v. Lambert^ L. R., 3 Eq., p. 413. 
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sance, lie is bonnd by the rale sic utere tuo ut altenum non 
loedas ; if a use which he makes of his land causes a nuisance 
to the occupier of other land, he is prima facie liable as for a . 
tortious nuisance. But there is an exception to the general 
application of this rule : in all cases where the acts causing 
nuisance are necessary for the common and ordinary use and 
occupation of land and houses, such acts may be done, if 
conveniently done, without subjecting those who do them 
to an action ; e.g., burning weeds, emptying cess -pools, mak- 
ing noises during repairs, though they cause a nuisance, are 
justifiable. There is an obvious necessity for this exception 
to the general principle expressed in the maxim * sic utere 
tuo ut alienum non Icedas.* " It is as much for th^ advantage 
of one owner as of another ; for the very nuisance the one 
complains of, as the result of the ordinary use of his neigh- 
bour's land, he himself will create in the ordinary use of his 
own, and the reciprocal nuisances are of a comparatively 
trifling character. The convenience of such a rule may be 
indicated by calling it a rule of give and take, live and let 
live."(l) But the right to purity of air is not affected by 
the circumstance that the act or thing causing the nuisance 
is for the public benefit ; nor could a disturbance of a right ^ 

to purity of water of a stream, of a right to build, or of any 
other ns^ural right of a landowner, be justified on the ground 
of public utility»(2) 

If the sources of the pollution of the air are situate on the 
plaintiff's own premises or on those of a third party, and are 
caused by the plaintiff, or such third party, the fact that the 
defendant, an adjoining landowner, by building on his land 
has interrupted the current of air over the plaintiff's pre- 
mises, by which the unwholesome exhalations polluting the 
air over the plaintiff*s premises had been carried off, and 
the plaintiff's house has been rendered less healthy and com- 
fortable by the consequent bad smell and stufiiness of the 

(1) Per Bramwell, B., in Bamford v. Turnlcyy 8B.&B. 83, &4. 

(2) Per Bramwell, B., in Bamfoid v. Ttimley, 3 B. & S. 8<!, 

4 
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"26 NATURAL JilCHT TO SUPPORT [CHAP, 1, 

air entering its windows, constitutes no infraction on the 
defendant's part of the plaintifE's natural right to purity of 
. air, but whether it is an infraction of an acquired right of 
the plaintifp to such current of air in respect of his windows 
is another question. (1) 

lUu8tration(d) There is no natural right to light or air coming laterally 
to a man's tenement, i.e., over the land of another. Sucli a 
right can only be acquired as an easement (2) : no natural 
right of A is infringed by his neighbour, B, building on his 
(B's) land and thereby shutting out or diminishing the flow 
of air, or the passage of light, over B's land to A's' tene- 
ment. (3) 

Illu8tration(e) • Wherevell*, which is perhaps more often than otherwise the 
case, land is supported not only by the soil immediately 
underlying it, but also partly by the soil lying beside it, then 
the owner of such land is entitled, by natural right, to so 
much support from his neighbour's adjacent land as may be 
necessary for supporting the former land as it stands in its 
natural condition, ^.e., without the addition of any building 
or other weighty object which might be built or set upon it. 
To what distance or lateral extent through the adjacent land 
the natural support is, in such a case, required, depends, of 
course, on the quality of the soil. And where the land con- 
sists of hard rock, it may require no support from the adja- 
cent land, so that the owner of the former has no such riglit 
of vicinage over the owner of the latter. Where the soil is 
loose, friable or unstable, and the land of the adjoining land- 
owner is a narrow piece, the right of support may extend to 
land ot one or more owners beyond the adjoining land.(4) 

Where the surface or superjacent soil belongs to one person 
and the subjacent soil to another, as where one person has 

(1) Chaetey v. AcUand^ L. E., 1895, 2 Ch. 389; L.R., 1897, A. C. 155. 
Bee note on this case in commentary on s. 17. 

(2) Sdruhai Kom Jitmalv. Bapu Narhar Sohonij LL.R., 2 Bom. 660; 
Chastey v. Ackland, L» E., 1895, 2 Ch. 389, 402, per Lindley, L. J. 

(3) Chastey v. Ackland, L. E., 1895, 2 Ch. 389, 402. 

(4) See Corpn. of Birmingham v. AlleUy L<E., 6 Ch. D., p, 289 (per 
Jesse L, M, E.) and p* 293 (per James, L. J.) 
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the minerals and right to mine in the soil underlying land 
belonging to another proprietor, tlie owner of the surface soil 
is entitled to support of it in its natural state irom tlie sub- 
jacent soil. (I) This right exists even in cases where it is 
impossible to work subjacent mines without destroying or 
damaging the surface land.(2) ; unless it has been super*, 
seded by an Act of the Legislature or by an agreement, express 
or implied, whereby a right to mine is granted, or reserved, 
(as the case may be), notwithstanding that it causes subsi- 
dence, destruction, or damage to the surface.(3) % 

The natural right of the surface-owner to support from 
subjacent or adjacent soil does not disentitle the owner of the 
subjacent or adjacent soil to disturb or alter tbe natural 
state of that soil. If it did, it would be useless for a person 
to own mines under surface land belonging to another, as he 
could not work them. The obligation of the owner of the 
subjaceiit^(or of the adjacent) land is merely an obligation 
to support the superincumbent (or the laterally dependent) 
land as it exists in its natural state, and he is entitled, if he 
chooses, to effect this support by leaving columns or pillars 
of the natural sgil, or placing artificial pillars, sufficient to 
support the superjacent (or lateral) soil — as is frequently 
done in the case of mines, where the minerals and the surface 
belong to different proprietors. (4) He can, in fact, deal with 
his subjacent (or adjacent) soil as he pleases, provided he 
supports, by some means or other, the land which he is bound 
to support, in its natural position. And the right of the 
owner of the land entitled to the support is only a right of 
enjoyment of his own property, and, as in the case of an 
easement of support, (5) is not infringed unless and until a 
subsidence of his land takes place in consequence of the non- 

(1) Humphries v. Brogden, 12 Q. B. 739; Uowbotham v.\ WiUvriy 
$ H. L. C. 348. 

(2) Hext V. QUI, L. R., 7 Ch. App. 699, 713, 714. 

(3) Duke of Buccleuch v. Wakefield^ L. E., 4. H. L. 377 ; Hext v. Gilly 
L. R., 7 Ch. App. 699. 

(4) Backhouse v. Bonomi, 9 H. L. C. 503, and, in Exch. Ch., E. B. 
and E. 646, (6) See s, 34. 
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28 NATURAL EIGHT TO SUPPORT. [chAP. 1 

raaintetlance of the required sapport.(l) It appears from the 
decisions that an action will lie for nominal damages for sub- 
sidence of land, so caused, though no actual damage has 
resulted ; the subsidence itself being, an injuria, as an inva- 
sion of the plaintiff's proprietary rights, even though un- 
attended bj any damage estimable in money.(2) Whence it 
follows that limitation time in a suit for damages begins to 
run from the date when the subsidence occurred, and not 
from the time when the removal of the means of support, 
which Caused the subsidence, took place ; unless both the 
subsidence and cause of the subsidence occurred simul- 
taneously. (1) 

The natural right to support, though it cannot be increas- 
ed by the erection of buildings or by otherwise increasing 
the weight and pressure of the land upon the subjacent or 
adjacent ground (a right to any such increment of support 
being acquirable only as an easement), on the other hand is 
not lost or diminished by anysuch addition of weight or pres- 
sure. (*^) And the natural right will entitle the person having 
it to damages foi injury to a house erected on the land, pro- 
vided the weight of the house did not contribute to the sub- 
sidence, (4) and provided also thap some appreciable damage 
would have been sustained by the land itself even if there 
had been no building on it. (5) 

The support to which a landowner is entitled ex jure natures 
from the adjacent, or the subjacent, land, is confined to such 
an extent of adjacent land as in its natural undisturbed state 
was sufficient to afford the requisite support. Therefore if 
between the land of A and that of B, there is intermediate 

(1) Baclchouse v. Bonomiy 9 H. L. C. 503 ; in Exch. Ch., E. B. & E. 
646 ; Smith v. Thackerah, L. R., 1 0. P. 564 ; Darley Main Colliery Co. 
V. Mitchell, L. R., 11 App. Ca. 127 ; and see note to s. 34 

(2) See Attorney -General v. Conckvit Colliery Co., L.E., 1895, 1- Q B. 
801, 311 (Judgment of Collins, J.,) and the Judgments of Bowen, L. J. 
and Fry, L. J. in Mitchell v. Darley Main Colliery Co., L. R. 14 Q. B. D. 
125. And see note to s. 33, Expl, I. 

(3) Brown v. Robins, 4 H. & N. 186. 

(4) Stroyan v. Knov^les & Hamer v. Knowles, 6 H. & N. 454, 
(6) Smith Y,.Thackerah, L. B., 2 C. P. 564. 
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land of 0, in which excavations (e. g., by mining) have been 
made by 0, the effect of which excavations is that when B 
excavates his land, A's land sabsides, which subsidence would 
not have occurred if the intermediate land of G had been in 
its natural state, A has no right of action against B. (1) 

The natural right to support does not supersede or defeat 
the natural right [see Illustration (gr),] of the subjacent or 
adjacent soil-owner to collect and dispose of water percolating 
through the supported land into such subjacent or adjacent 
^ land ; in other words, a landowner has no natural right to 
the support of such un/ierground water in his land. A was 
the owner of some cottages and of the land on which they , 
were built, which was of a wet and spongy charjicter. B, 
the owner of adjoining land, intending to build a church 
thereon,, in order to secure the foundations, drained his land ; 
the effect of which was to withdraw the water lying in A's 
subsoil, and in consequence of this A's cottages subsided and 
were damaged. It was held that B was not liable for the ', 
damage. (2) 

The easement which is a restriction of this natural right 
to support is, of course, an acquired right which the subjacent , 
or the adjacent, landowner has so to deal with his land as to 
remove tbe support which he wonld, but for the easement, 
be bound to maintain to the incumbent land of the other 
party. (3) 

Easements of support are rights to have support additional 
to, or different from, the support to which natural right 
entitles. One case is a right of support to a building from 
land. Another is a right of the owner of a surface stratum 
of land, which has been altered by qualrrying or otherwise, to 
a greater degree of support than such stratum would have 

(1) Corporation of Birmingham v. Allen, L. R., 6 Ch. D. 284. 

(2) Popplewell v. Hodgkinsony L. R., 4 Ex., 248. 

(3) JHxon V. White, L. R , 8 App. Cas. 833; Bell v. Love, L. R., 10 Q. 
B. D. 547 ; Rowhotham v. Wilson, 8 H. L. C. 348 ; Buchanan v. Andreio, 
lu E., 2 H. L., So. 286; Aspdeny, Seddon, L. R., 10 Oh. App. 394; Smith 
v. Darhy, L. R., 1 Q. B. 716, 
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required in its natural state. Another is a right of support 
to a building from another building. 

The right of the owner of an upper story of a house to 
support from the lower story, supposing such lower story to 
belong to another person, i» an eaRemont of necessity. " The 
owner of the upper story, without any express grant, or 
enjoyment for any given time, has a right to the support of 
• the lower story." (I) " Where a house is divided into differ- 
ent floors or stories, each floor belonging to a different owner, 
the proprietor of the ground floor is bound merely by the 
nature and condition of his property, without any servitude, 
not only to bear the weight of the upper story, but to repair 
his own property, that it may be capable of bearing that 
weight." " The proprietor of the ground story is obliged to 
uphold it for the support of the upper, and the owner of the 
upper must uphold that as a roof or cover to the lower," (2) 
See also Illustration (m) to Sec. 13 of this Act. 

Illustration if) -^ person who discharges polluting matter into the water 
which would have the effect of fouling it if it was pure, is 
not excused by the fact that the water is already polluted by 
others. (3) In Stockport Waterworks Go. v. Potter (^) Martin, 
B , in his judgment intimated as his opinion that the fact 
that pollution of water with noxious matter is caused by the 
carrying on of a trade which is necessary or useful to the 
public, is no justification of the pollution, even if it is carried 
on in a reasonable and proper manner and place ; but that 
point was not a necessary one for the decision of the case, 
nor was it decided on it, as there was no evidence . for the 
defendants that the trade was carried on in a reasonable and 
proper manner, and there was evidence for the plaintiffs 
contra. As to water naturally percolating or passing in 

(1) Judgment of Queen's Bench in Humphries y, Brogden, 12 Q. B., 
at p. 747.. 

(2) Erskine^s Inst, of Laio of Scotland^ Bk. 2 tit. 9, a. 11, ci^ed in . 
Humphries v. Brogden, 12 Q. B., p. 757. And see Richards v. Rose, 9 Ex. 
221. 

(8) Crossley v, Lightoivler, L. R. 2 Ch. A pp. 4-78. 
(4) 7 H. & N., 160, 169. 
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undefined channels tbrongh, or over the soil, though a land- 
owner has no ri^ht to water so passing, into his land from a 
neighbour's land, and the neighbour can lawfully prevent 
such passage of water by draining or otherwise dealing with 
his own land, H) yet the former has a right that such water 
shall not pass tb his land in a polluted state through any act 
of the neighbour which, though committed on such neigh- 
bour's own land, and otherwise perfectly lawful and proper 
(as, e^g,^ making a cess-pool), has that effect. (2) 

The law as to underground water percolating or passing Hlustration[g) 
in undefined channels through the strata became settled by 
the decision of the House of Lords in Chasemore v Richards, 
(3) in which it was held that to such water the principles 
which regulate the rights of owners of land in respect to 
streams or water flowing in defined channels do not apply/ 
and that the owner of land containing underground water 
which percolates by undefined channels and thus finds its 
way into the land of a neiglibour, has the right to divert or 
appropriate the percolating water within his own land so as 
to deprive his neighbour of it. And his right to do this is 
unaffected by the motive with which he does it : the act does 
not become illegal because done, not with a bond fide inten- 
tion of improving his land, but with intent to induce his 
neighbour to buy him out, or even maliciously to injure him ; 
no use of property which would be legal if due to a proper 
motive becoming illegal because it is prompted by a motive 
which is improper or even malicious. (^) The owner of land 
part of which is covered with a portion of a reservoir or tank 
is jprimd facie entitled to make a cutting through a part of 
the bund of the tank on his own land, and draw water from 
the reservoir to a village on another part of his land and it 
lies on the owner of the adjoining land on which the greater 

(1) Chasemore v. Richards, 7 H. L. C. 349. 

(2) Ballard v. Tomlinson, L. E., 28 Ch. D. 115j Womersley v. Church, » 
17 L. T. (N. .) 190. 

(3) 7H. L. C 349. 

'4) Mayor, ^'c, of Bradford v, VicUes, L. B., 1895, App. Cas. 587 j 1895, 
1 Ch. 145. 
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portion of the reservoir stands, if he seeks to restrain him 
from so doing, to prove that he has an easement entitling him 
so to restrain him. (l) 

Illu8trat%on(h) A riparian owner, whose land abuts on a navigable stream, 
where such stream is navigable, has the same rights, as snch, 
as one whose land abuts on a non-navigable stream. (2) Rights 
which are not mentioned in this or any other Illustration to 
this section, are the right which a riparian owner whose 
lands abut on a navigable stream, has to have access from 

f the stream to his land and from his land to the stream, (3) and 

the similiar right which the owner of land adjoining the sea 
has of access from hi^ land to the sea and vice versa. (^) So the 
owner of land abutting on a public road has, as snch, a simi- 
lar right of access to and from his land and the highway. (^) 
In these cases ohe riparian or roadside landowner, if his 
access is obstructed, has his private remedy as such land- 
owner ; besides having, as a member of the public, his public 
remedy for the obstruction to a public highway, (6), and also 
the civil remedy accruing by reason that he has sustained a 
special or particular injury from the public nuisance. (7) It 
was on the third and last of these grounds that Fazal Haq v. 
Maha Ghand (8\ in which the plaintiff's access to a public 
highway from his premises, which abutted on it, had Been 
obstructed by the defendant, was decided, in the plaintiff's 
favour ; but it might have been decided also upon the first of 
those grounds, 

(IJ Hari Mohun Thakur v. Kissen Sundari, I. L. R., 11 Cal. 51. See 
also remarks of Innbs., J., in Robinson v. Ayya Krishnama Chariyar, 
7 Mad. H. 0. B. 46. 

(2) Lyon v. Fishmongers Co,, L. R., 1 App. Ca. 662., 674; North 
8h(yre Ry. Co> v. Tion, L. E., 14 App. Ca. 612. 

(3) Lyon v. Fishmongers Co,, L. it., 1 App. Ca., 662; Rose v. Groves, 
6 M. & G. C13 ; Original Hartlepool Collieries Co. v. Gibh., L. R., 5 Ch» 
D. 713. 

(4) Attomey-GenU, Straits Settlement v, Wemyss, L. R., 13 App, Ca. 
192. 

(5) Lyon v. Fishmongers Co., L. R., 1 App. Ca. 676 ; Rose v. Groves, 
6 M. & G. 613. 

(6; Indian Penal *Code, s, 283 j Crim. Fro. Code (Act X of 1882), ss 
133—143. 
(7) Fritz V. Hobson. L. R., 14 Oh. D. 542. 
(8j I. . L. R., 1 AIL 657. 
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The qnestion wliat amonnts to a material diminution in the Rluitration9 
quantity of the water of a stream, or, in other words, to what ^ ^ 
extent is an upper riparian proprietor entitled by natural 
jright to use the water, depends to a certain extent upon the 
circumstances respectively of each case. In their judgment 
in Embrey v. Owen, (i) which was an action against an upper 
riparian proprietor for diverting water of a stream for irri- 
gation of his land, £he Court said : " The owner must so use 
and apply the water as to work no material injury or annoy- 
ance to his neighbour below hira, who has an equal right to 
the subsequent use of the same water, nor can he, by dams 
or any obstruction, cause the water injuriously to overflow 
the grounds and springs of his neighbour above him. 
Streams of water are intended for the use and comfort of 
man ; and it would be unreasonable, and contrary to the uni- 
versal sense of mankind, to debar every riparian proprietor 
from the application of the water to domestic, agricultural 
and manufacturing purposes, provided the use of it be made 
under the limitations which have been mentioned ; and there 
will, no doubt, inevitably be, in the exercise of a perfect 
right to the use of the water, some evaporation and decrease 
of it, and some variations in the weight and velocity of the 
current. But de minimis non curat lex, and a right of action 
by the proprietor below. would not necessarily flow from such 
consequences, but would depend upon the nature and extent 
of the complaint or inj ury,and the manner of using the water." 

"On the one hand it could not l^ permitted that the 

owner of a tract of many thousand acres of porous soil, abut- 
ting on one part of the stream, should be permitted to irrigate 
them continually by canals and drains, and so cause 8j serious 
diminution of the quantity of water, though there was no 
other loss to the natural stream than that arising from the 
necessary absorption and evaporation of the water employed 
for that purpose ; on the other hand, one's 'common sense 
would be shocked by supposing that a riparian owner could 

(J) 6Exch.353. 
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not dip a watering-pot into the stream, in order to water his 
garden, or allow his family or his cattle to drink it. It is 
entirely a question of degree, and it is very difficult, indeed 
impossible, to define precisely the limits which separate the 
reasonable and permitted use of the stream from its wrong- 
ful application ; but there is often no difficulty in deciding 
whether a particular case falls within the permitted limits or 
,not." If a riparian proprietor takes water from the river 
and after using it for certain purposes returns it, at a point 
within his land, into the river, nnpolluted and undiminished 
in quantity, this is no infringement of the rights of a lower 
riparian owner ; and the case is the same if the water is so 
taken, used, and returned by an owner of land not abutting on 
the river, under a license from the upper riparian owner. (1) 
The diversion by a waterworks company of water of a stream 
into a reservoir for the supply of an adjacent town, and the 
divei^sion of such water for supplying a lunatic asylum and 
gaol, were held to be not within the limits of a reasonable and 
justifiable use of the water by an upper riparian proprietor, 
and to give a right of suit to the lower proprietor for damages 
or an injunction. (2) Detention of the water of a stream by 
an upper riparian owner for the purposes of irrigation, 
whereby the water, though not sensibly dirainisbed in 
quantity when it reached the plaintiff's land lower down 
the stream, did not reach it till it was too late in the day for 
the latter to use it for the irrigation of his land, was held to 
bo an invasion of plaintiff's natural right. (3) In £he judg- 
ment in Miner v. Qilmour W a distinction was drawn between 
an " ordinary" and an " extrordinary" use of the water by a 
riparian proprietor, and the law was laid down thus : " By 
' the general law applicable to running streams, every riparian 

proprietor has a right to what may be called the ordinary use 

(1) Kensit v. Q. E. Railway Co.. L. R., 27 Ch. D. 122 ; 23 Ch. D. 566. 

(2) Wilts if Berks Canal Co. v. Swindon Waterworks Go.^ L. E., 7 
H. L. 697; Medway Co. v. Earl of Rodney, 9 0. B., N. S.,^75. 

(3) Sampson v. ffoddinott, 1 B., N. S., 590. 

(4) 12 Moore, P. 0. 131. See also Ormerod v. Todmorden Mill Co^ 
L. E., 11 Q. B. D. 155. 
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of the water flowing past his land ; for instance, to the reason- 
able use of the water for his domestic purposes and for his 
cattle, and this without regard to the effect which such use 
may have, in case of a deficiency, upoln proprietors lower 
down the stream. But, further, he has a right to the use of 
it for any purpose, or what may be deemed the extraordinary 
use of it, provided that he does not thereby interfere with 
the rights of other proprietors, either above or below him. 
Subject to this condition, he may dam up the stream for the 
purpose of a mill, or divert the water for the purpose of irri- 
gation." In Earl of Sandwich v. Great Northern Bailicay Go.O-) 
the defendant Company, whose line traversed the bank of, 
and crossed, a stream, at a certain spot, so as to constitute 
them riparian owners, used water of the stream for supplying 
their locomotive engines and for the general purposes of their 
neighbouring Station. It was found on the evidence that the 
quantity of water so taken only reduced the depth of the 
stream by one -fifth of an inch. ' The suit of the plaintiff, a 
mill-owner lower down the stream, for an injunction was dis- 
missed, the defendants' user of the water being held reason- 
able. If there has been a material diminution or interrup- 
tion of the flow of the water to the riparian owner's land, it 
is not necessary that actual damage shojuld have been sus- 
tained ; *' if the user, by the defendant, has been beyond his . 
actual right, it matters not how much the plaintiff has used 
the water, or whether he has used it at all. In either case, 
his right has been equally invaded and the action is main- 
tainable." (2) Any disturbance of the regular natural flow 
of a natural stream, so as to materially diminish or increase 
the force (3) or the quantity of the flow, or the direction of 
the current (4), or the temperature of the water, or so as 

. (1) L. R., 10 Ch. D. 707. Se0 also Kensib v. G. E, Railway Co,, L. R., 
23 Oh. B. 666. 

(2) Sampson v. Hoddinoii, 1. C. B., N. S., 590, 611 y Bicl-ett v. Morrist 
L. K., 1 H. L., Sc. 47, 55 ; and see Judgment in Embrey v. Owen, G 
Exoh. 368. And ser. note to S. 33, Expl. I. 

(3) Robinson v. Lord Byron, 1 Bro. C. C. 688. 

(4J Bickett v. Morris, L. R., 1 H. L., Sc. 47. f 
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to force back the water of the stream and prevent its free flow 
past the lands of an upper riparian proprietor onward (l) is 
wroogfal and actionable, and that even though no damage 
has actoallj been sustained, if the alteration involves risk of 
injury. (2^ Where, however, the defendants, who occupied 
and cultivated lands on both sides of a natural stream had 
(not by virtue of any easement) raised embankments on both 
sides of it to prevent their lands from being submerged when 
the stream, as happened at times, was in flood, and by so doing 
caused the stream to inundate the lands of the plaintiff, a 
lower riparian proprietor, who thereby sustained damage, 
but it was found that the defendants could not by any other 
reasonably practicable means have protected their lands 
from such submersion without causing damage to the 
plaintiff, it was held that no actionable wrong had been com- 
mitted by them. (3) The natural rights of riparian owners 
under consideration do not exist where the stream is an 
artificial stream. W 

In the case of natural streams a riparian proprietor is 
entitled, as against upper riparian proprietors, to have the 
water of the stream flow to his land without sensible alter- 
ation in its natural character or' quality, and this right will 
be infringed not only if by such alteration the water is 
. rendered unfit for primary or ordinary purposes, such as 
dnnking and washing, but also if it is thereby rendered 
unfit for what have been termed secondary purposes, such as, 
e* g*, that of distillation. In John Young and Co. v. Banhier 
Distillery Co., W the plaintiffs were owners of land 
abutting on a natural stream and s>t a distillery built on 
the land. Thb water of the stream in its natural state was 
soft in quality and, as such, suitable for distilling, for which 



(1) Suhramaniya Ayyar v. Ramachandra Rau, 1^ L. B., 1 Mad., 335, 
840 i Cooper v. Barber, 3 Taunt., 99, 110. 

(2) Bickett V. Afoms, L. R., 1 H. L., Sc, 55 1 Sulramaniva Ayyar 
V. Ramachandra Rau, I. L. R., 1 Mad., 335, 340. 

(3) Oopal Reddi v. Chenna Reddiy I. L. R., 18 Mad. 168. 

(4) Sampson v. Hoddinott, I. C. B , N. S., 590. 
(6) L. R., 1893. A. C. G91. 
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the plaintiffs had used it. The defendants were lessees of a 
colliery in land bordering ' the stream higher np than the 
plaintiffs' land, and in the course of their mineral workings 
they raised by pumping from a pit and discharged into the 
stream w^ter which, though pure, was hard in quality, and 
thereby the water of the stream flowing to the plaintiffs* 
land was rendered very hard and much less suitable for 
distilling purposes than it was in its natural state, though it 
was not rendered unfit for primary purposes* The w^ater so 
artificially introduced into the stream by the defendants 
would not have reached it by gravitation either before or 
whilst it flowed past the plaintiffs' land. The plaintiffs were 
held entitled to a decree for damages and interdicting the 
defendants from dischai'ging the mine water into the stream, 
even though it might be true, as alleged by the defendants, 
that they could not work their mine without discharging 
the water which accumulated in it and thai this stream was 
the natural and proper channel to carry off the surplus water 
of the district. On the question — which it was not necessary 
to decide, but which had been decided by the lower appellate 
Court — whether if the same alteration in the quality of the 
water of the stream, reudering it unfit for secondary purposes, 
but not unfit for primary purposes, had been produced not by 
the introduction of foreign water into it but by water being 
taken from the stream by the defendants and used for some 
manufacturing process and then returned to the stream, the 
plaintiffs' right would have been eqtfally infringed, three of 
their Lordships of the House of Lords (1) expressed the 
opinion, in dissent from that of the lower appellate Court 
that in such case there would likewise have been an infringe- 
ment of the plaintiffs' right. 

It had previously been decided, by the Court of Com* 
mon Pleas, in Baird v. Williamson (2) and the decision was 



(1) Lords Watson, Macnanghten, aud Stand, in their respective 
judgments. The other three Lords, Lord HerschcU, L. 0., and Lords 
Ashbourne and Morris did not deliver judgments but merely expressed 
concurrence. (2) 15 C. B. (N. S.) 376. 
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approved of by the House of Lords in John Young and Co, v. 
Bankier Distillery Co.^ that if in tho tJonrse of working a 
mine in the usual and proper manner underground water 
rises to the surface by gravitation and flows down to a lower 
proprietor's land, no legal injury to him is committied by the 
owner of the mine, but that such an injury is committed if 
the latter by artificial means, as by pumping, raises water 
to the surface which would not be so raised by natural causes, 
and it is discharged on to the land of the former. 

In Sangili Veer a P. 0. Tamhiar v. Sundaram Ayyar W 
the plaintiff, a lower riparian proprietor, claiming the 
exclusive right to the waters of a natural stream, sued for 
an injunction to restrain the defendants, who were upper 
riparian proprietors, from using the water of the stream, 
even to such extent as they would have been, but for such 
alleged easement of the plaintiff, entitled to use it as riparian 
proprietors. Some years previously a Forest Settlement 
OflBcer, who by a notification under section 4 of the Madras 
Forest Act, 1882, applying to the locus in quo, had been invest- 
ed with the powers conferred by the Act in relation thereto, 
had, after due enquiry, decided against the plaintiff's claim to 
the same exclusive right. It was held that the Forest Settle- 
ment Officer had jurisdiction under sections 10 and 11 of the 
Act to adjudicate on the question, and that his decision, the 
plaintiff not having appealed against it under section 10, be- 
came final, and was a bar to the plaintiff's suit. 
Ittu8tration(i) The right of the owner of upper land, mentioned in Illus- 
tration (i) is exceeded if he causes the water to pass on to the 
lower land of his neighbour otherwise than naturally. Where 
from an extraordinary rainfall, water was accumulated 
against one side of the defendants' railway embankment, and 
in order to protect the embankment, which was endangered 
thereby, the defendants cut trenches in it, by which the water 
^owed on to the plaintiff's land, which adjoined the embank- 
ment on the other side and was on a lower level, iiud flooded 



(1) I. L. K. 20 Mad. 271>. 
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and damaged it, in an action for damages the defendants were 
held liable, (i) If the owner of the lower land has erected 
a dam on his land which has the effect of obstracting the 
natural surface drainage of the surplus rain-water ofi the 
upper land, he is not bouijd to remove the dam altogether if 
by reducing its height it will cease to have that effect. (2) 
Where an ^ aV runs along the boundary line between the 
upper and lower lands, and the surface drainage water of the 
upper land has from time immemorial, or for the prescriptive 
period, been accustomed to flow uninterruptedly through 
certain passages or openings in the * aZ,* the owner of the 
upper land has a right to discharge such water through such 
passages (3), though in such a case the right may be more 
properly to be regarded as an easement than a natural right. 

Another natural right, not mentioned in the Illustrations to Bight to pre- 
this section, in respect of which easements relating to water vfi^t artificial 
may be acquired, by prescription, by custom, or by grant, is water, 
the right of a landowner that his land shall not be flooded or 
damaged by a discharge of water artificially created by 
another landowner ; as, e.g., by 13, a neighbouring landowner, 
getting rid of water in his land by discharging it, through an 
artificial drain or watercourse, on to A*s land. (4) 

(1) Whall,ey v. Lancashire ^ YorlcshireRy. Co., L. R., 13 Q. B. D. 131. 

(2) Abdul HaUm v. Gonesh Dutt, I. L. K., 12 Cal. 823. 
. (3) Imam All v. Poresh Mundul, I. L. E., 8 Cal. 4f)8. 

(4) Arkwright v. Gell, 5 M. & W., 203, 228 ; Wright v. Williams, 
1 M. & W. 77; Metropolitan Board of Works v. L. S" N. W. Haihvay Co. 
L. E., 17 Ch. B. 246. Bala v. Maharu, I. L. E., 20 Bom. 788. The 
right in the case where the flooding is caused by a lower riparian owner 
damming up the stream and so penning back the water appeal's to be 
covered by the words "without interruption" and "without material 
alteration in quantity, . . . ioroe" in Illustration (h). See note to that 
Illustration. 
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CHAPTER IL 

THE IMPOSITION, ACQUISITION AND TRANSFER OF 
EASEMENTS. 

Who may im- 8. An easement may be imposed by any one 
ments. ^ ' in the circumstances, and to the extent, in and to 
which he may transfer his interest in the heritage 
oji which the liability is to be imposed. 

Illustrations. 

(a) A is tenant of B's land under a lease for an unexpired 
term of twenty years, and has power to transfer his interest 
under the lease. A may impose an easement on the land to 
continue during the time that the lease exists or for any 
ghorter period. 

(&) A is tenant for his life of certain land with remainder 
to B absolutely. A cannot, unless with B's consent, impose 
an easement thereon which will continue after the determina- 
tion of his life -interest. 

(c) A, B and C are co-owners of certain land. A. cannot, 
:without the consent of B and C, impose an easement on the 
land or on any part thereof, 

{d) A and B are lessees of the same lessor, A of a field X 
for a term of five years, and B of a field Y for a term of ten 
years. A*8 interest under his lease is transferable ; B*s is not. 
A may impose on X, in favour of B, a right of way termi- 
nable with A's lease. 

Commentary. 

Creation o! ^ mode of acquisition of an easement which is not men- 

easementg by tioned in this Act, is the case of the creation by the Legis- 
lature of an easement in favour of A as against B; as, e g.^ 
where a Canal Company was invested by Act of Parliament 
with an easement to take water from a river for the supply 
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of their Canal, (i) Under Inclosnre Acis, by which the 
upper or surface strata and the lower strata of the lands dealt 
with by the Act are vested respectively in different owners, 
the question whether the owner of the lower strata has or has 
not the right of mining therein to such an extent as to entitle 
him to cause subsidence of the surface has arisen in many 
oases, and more than once has come before the House of 
Lords ; the decision of the question depending in each 
case on the construction of the particular Act under cod si- 
deration. (2) As to how Acts of Parliament, under which 
surface land is vested in persons or bodies of persons for 
the purpose of constructing a canal, railway, or other work, 
ought to be construed with reference to the question whether 
they are entitled to support for the work so to be erected or 
constructed from the subjacent or adjacent lands, Bowen, 
L.J., in his judgment in L, 8f N.W,U. Co, v. Evans, (8) said : 

" In each case the act of Parliament is all powerful, and, when its mean- 
ing is unequivocally expressed, the necessity for rules of coiistruction 
disappears and reaches its vanishing point. Where the intention of the 
Legislature has been left to be collected from principles of reason, there 
are one or two obvious principles which have to be borne in mind. One 
such maxim, similar to that which has been alluded to as governing the 
case of private grants, seems obvious also with regard to Acts of Parlia- 
ment. Where an express statutory right is given to make £\ad maintain 
a thing necssarily requiring support, the statute, in the absence of a 
context implying the contrary, must be takep to mean that the right to 
necess^^ry support of the thing constructed shall accompapy the right to 
make and to maintain it. More especially would this seem reasonable 
when the thing to be constructed is one of public advantage and utility, 
in which the public are to have rights. The piaxim of good senpe and law 
so stated becomes applicable with more or less stringency according to ^ 

(1) National Guaranteed Manure Co, v. Donald, 4 H. & N. 8. In such 
cases, provision is usually at the same time made entitling the riparian 
owners, or other servient owners, prejudicially affected, to compensation 
for any damage entailed. See also Attorney-'Oeneral v. Corporation of 
Vlymouth., 9 Beav. 67. 

(2) Duhe of Bucdeuch v. Wakefield^ L. R. 4 H. L. 377 ; Love v. Bell, 
L. E. 9 App. Gas. 286 ; 10 Q. B. D. 547 j Consett Waterworks Co. v. 
Bitson, L. R. 22 Q. B. D., 702, 318 j Bell v. Earl of Dudley, L. R. 1895, 
1 Ch. 182. 

(3) L.R. 1893, 1 Oh. 16, 27. 

6 
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the scope of the Act of Parliment. On the other hand, the Legislatnre 
cannot fairly be supposed to intend, in the absence of clear words 
shewing such intention, that one man's property shall be confiscated for 
the benefit of others, or of the public, without any compensation being 
provided for him in respect of what is taken compulsorily from him. 
Parliament in its omnipotence can, of course* override or disregard this 
ordinary principle as it can override the former, if it sees fit to do so, but 
it is not likely that it will be found disregarding it, without plain 
expressions of such a purpose. These two maxims or principles appear 
to bear on the construction of statutes like the present, and may be 
called canons of construction, not because they are inflexible doctrines, 
but because they are doctrines of sound sense and obvious justice, to 
be borne in mind in dealing with legislation, which cannot be supposed, 
unless it so explicitly states, to neglect what is reasonable and business- 
like on the one hand, or what is natural justice on the other. It is 
evident that when both a right to make and maintain a work necessarily 
requiring support is given, and a mode of compensation also is provided 
for those whose lands will have to furnish such support, the two maxims 
work in harmony with, and are not drawn into conflict with, one another. 
The reasons for supposing, in the absence of a controlling context, that 
the Act designed the right of necessary support to be enjoyed seem in 
such a case to become overwhelming. When no right of compensation 
is furnished by the Act the case is different. The two maxims then- 
appear to draw us in different directions, and their antinomies have to be 
adjusted by a careful examination of the statute itself. It is by the 
light of these two principles when they coincide in favour of one view 
of the statute, by their adjustment and reconciliation when they appear 
to conflict, that various cases have been decided, falling oi;i one side op 
the other of the line, according to differences in the statutes which have 
to be construed ; such cases, for instance, as Metropolitan Board ofWorlcs 
V. Metropolitan Railway Co., (I) as explained by Sir G-. Jessel, M. B., in 
Roderick v. Anton Local Board (2), In re Corpn, of Dudley (3), and in 
' Benfieldside Local Board v. Consett Iron Co,(i). " 

In that case tLe plaintiffs' predecessors in title had heen 
authorized hy a private Act of Parliament to make an existing 
hrook navigable, and for that purpose to enlarge it, to make 
new cnts or canals for water thronsfh the adjoining lands, to 

(1) L. R. 3 C. P. 612, 623 5 4 0. P. 192. 

(2) L. R. 5 Oh. D. 333. 

(3) L. B. 8 Q. B. D. 86. 

(4) L. B. 3 Ex. D, 54. 
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erect bridges, locks and other works, and also (among other 
powers) to dig and carry awaj soil or stone from any grounds 
(except those of certain specified descriptions) of any persons 
adjoining the brook; first giving satisfaction (to be settled 
by agreement or, failing that, by certain commissioners) to 
the owners of snch lands as should be dug, cut, removed or 
otherwise made use of or damaged by such works and 
operations. The brook, when made navigable, was to be open 
to the public for navigation subject to payment of certain tolls 
to the "undertakers" or their assigns. The undertaking 
was carried out. No land was purchased by and ' conveyed 
to the undertakers, but compensation was paid to the land- 
owners portions of whose lands were used for carrying out 
the work of making the stream a navigable canal. Such 
compensation appeared to have been assessed solely with 
referenqe to the value of the surface lands. Ic was held that 
the terms of the Act relating to the right to compensation 
could not be construed as limited to damage to the surface, 
but entitled the owners of subjacent lands to claim compen- 
sation — at the time when compensation was to be, and was, 
settled, viz, before the construction of the works was com- 
menced — in respect of so much of the minerals as could not 
be worked without causing subsidence of the canal or its 
works, if they had thought it worth while to do so, and 
that the proprietors of the canal had acquired under the Act 
^ right to support for the canal and its works. 

In Knowles ^ Sons v. Lancashire ^ Yorkshire Railway 
Co., (U and two subsequent cases about to be mentioned, the 
decisions turned entirely upon the construction of the Acts 
under which respectively the canals in question in the cases 
were made. Each of the three Special Acts respectively in 
question in these three cases contained two sections '^ almost 
identical in language and absolutely identical in scope and 
efEect." By the first of these sections, nothing in the Act 
contained should aiSect the right of any owner of land to the 

(i; L. E. 14 App. Oafi. 248 j 20 Q. B. D. 391. 
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mines and minerals lying within or under the lands to be made 
use of for the canal, and it should be lawful for him to work 
the same, not thereby injuring, prejudiciDg or obstructing the 
canal. By the second of such sections, if the owner of any 
mine should in pursuing such mine work near or under the 
canal so as in the opinion of the canal -company to endanger 
or damage the same, or in the opinion of the mine-owner to, 
endanger or damage the further working thereof, then it 
should be lawful for the company to treat and agree with 
the mine-owner for all such minerals near or under the canal 
as should* be thought proper to be left for the security of 
the canal or mine, and in case of disagreement then at the 
request of either the company or the mine-owner a jury was 
to assess the satisfaction to be received by the mine-owner 
from the company, and upon payment thereof the mine- 
owner should be perpetually restrained from working the 
mine within the limits for which satisfaction should by the 
jury be adjudged to extend. In Knowles 8f Sons v. L, Sf Y, 
ft, Co. (1) it was held, by the House of Lords, that the 
owner of minerals subjacent to the canal was entitled , haying 
regard to the prohibition against his working so as to damage 
the canal, to initiate the proceedings provided for in the 
latter sectioil and receive satisfaction for such minerals as 
should be thought proper to be left for the security of the 
canal, but that he was liable in damages if he worked the 
mine to the injury of the canal. In Chamber Colliery Go. v. 
Eochdale Canal CoX^) it was held by the House of Lords, 
that as the statute imposed no liability on the owner of 
mines adjacent to, but not under, the canal for causing 
damage to the canal in working such mines, he could not, 
when the further working of those mines would endanger or 
damage the canal, but would not endanger or damage the 
further working of the mines, insist on his being restrained 

(1) L. R., 14 App. Cas. 248 ; affinning the Court of Appeal, 20 Q. B. 
D. 391. See also Cromford Canal Co, v. Cutis, 5 Railw. Cas. 442. 

(2) L. R., 1896, A. C. 564j affirming the Court of Appeal, L. R., 1894 
2 Q. B. 632. 
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from working sucli portion of the minerals as was necessary 
to be left for rendering the canal secure from any damage, 
receiving satisfaction therefor ; the canal owners being nn-» 
willing to treat for such portion of the minerals being left, 
preferring to bear the expense of snch repairs as might 
become necessary from damage to the canal caused by the 
working of such portion of the minerals, such expense being 
expected by them to be much less than the satisfaction which 
they would have to pay for the mine-owner being restrained 
from working such portion of the minerals. In New Moss 
Colliery Co. v. M. 8. ^ L- By. Co. (l) it was held that such 
owner of minerals adjacent to, but not underlying, the canal 
was entitled to work all such adjacent minerals, notwithstand- 
ing that the result might be to endanger or damage the canal, 
if the canal owner chose not to exercise his right of taking 
the prescribed proceedings for buying the mine-owner out of 
his right to work so much of such minerals as was required 
to be left for affording to the canal complete immunity from 
damage. 

Section 20 contemplates an easement being "imposed" "Imposition" 
by a decree; yet there is nothing in this Chapter (11) as to decreeT^''*'^^ 
such mode of "imposition" of an easement; unless the 
Legislature intended, that when a claim to an easement 
under Sec. 15 is established, which can only be effected in a 
contested suit, the decree in such suit is to be regarded as 
* imposing " the easement. 

What is here termed " imposition " of an easement on a Ci-eation of 
man's own land has been usually regarded and spoken of as ^n^®"^*^ ^ 
creation of an easement, in favor of the owner of other land, 
either by grant or covenant. (2) But as there is no other sec* 

(1) L. R., 1897, 1 Ch. 725 (decieion of Byrne, J.) 

(2) The word "easement*' is not defined in s. 4 to include the 
correlative burden or liability, as well as the right ; strictly speaking, 
therefore, the ei^ression " imposition of an easement " is incorrect. 
The word ** imposed'* is correctly used in s. 4, and at the end of this 
section (8), of the liability, not the right (** easement**). The word 
" servitude ** may be used to signify either the right or the correlative 
liability: see Austin on Jurisprudence, p. 843, 4th Ed., by Campbell | 
A. Brown^i Law Dictionary, title Servitude. 
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tion in the Act providing for the creation of easements hy 
^ grant, this section is apparently intended to inclnde not only 

the imposition by covenant, on the covenantor's land, of the 
bnrden which correlates to an easement over it, but also 
the creation by grant of an easement over the grantor's land ; 
and that this was intended is also shown by the fact that in 
Sec. 9 the word *' impose " is used and in the Illustrations 
thereto 'the word " grant." 
Grwit how By the English law a grant of an easement or of a profit 

a prendre^ unless made by will, or an implied grant, must be 
made by deed and cannot be made orally ; d) this rale 
applying to] all incorporeal hereditaments ; (2) but if there 
has been part-performance of an oral agreement for an 
easement, such oral agreement can be enforced.C^) By the law 
of India, wherever the Transfer of Propei'ty Act applies, a 
grant of an easement by way of sale must be made by a regis- 
tered instrument, an easement being an "intangible thing"; W 
and if made by way of gift, must be made by a registered 
instrument signed by or on behalf of the donor, and attested 
by at least two witnesses.(^) A non- testamentary grant of 
an easement anywhere in British India where the Transfer 
of Property Act does not apply, must, if made in writing, 
and if the value of the casement be not less than B& 100, 
be registered.(6) Before that Act came into force, a valid 

(1) HewUns v. 8h%ppam, 6 B. & C, 221, 229; Duke of Somerset y^ 
Fogwelly 5 B. & C, 875 ; Fentiman v. Smith, 4 East, 107. 

(2) 1 Steph. Comm. 653 (11th ed.) ; Mayfield v. Robinson, 7 Q. B. 486 ; 
McManus v. Cooke, L. B., 35 Ch. D. 688. 

(3) McManiis v« Cooke, L. B*, 35 Gh. D. 681, 697, and cases therein 
cited. See also Krishna y. Hayappa Shanhkaga, 4i Mad. H. C. B. 100. In 
Wheaton v. Maple ^ Co,, L. B., 1893, 3 Oh. 48, at p. 65, Lindley, L. J., in 
his judgment, b%js, speaking of certain easements which can only be 
created by grant or covenant, that they can be created *' by grant or 
by an agreement enforceable in equity, which for most purposes is as 
efficacious as a deed under seal/' {obiter dictum), 

(4) Act IV of 1882, s. 54. That an easement is included under the 
term * property * as used in that Act is shewn by s. 6 (c) of that Act. 

(5) See Act IV of 1882, s. 123, and the definition of immoveable 
property in Act I of 1868, s. 2, (5). 

(6) See Act HI of 1^77, s. 17, and the definition of * Immoveable 
property ' in s. 3 of that Act. And see Svltan Nawaz Jung y. Rustomji 
Nanabhoy, I. L. B, 20 Bom. 704, 715. 
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grant of an easement conld, and where in Britisli India that 
Act does not applj, snch a grant can, when the parties are 
Hindns, be made orallj.(l) 

It is nsnally in the case of negative easements that the crea- 
tion of an easement takes place by covenant ; and in the case 
of positive easements that the creation is by grant.(2) For in 
the former case, as, e.^., in an easement of support or an ease- 
ment of light, no active right, no right to do anything on the 
servient tenement, is created, but only an obligation is imposed 
on the servient owner to abstain, to a certain extent, from 
nsing, as, c.gr., excavating in or building on, his land, and the 
benefit to the dominant owner arises simply from that absten- 
tion on the part of the servient owner ; but in the latt-er case 
a right is created to do something npon or in the servient 
tenement, and, though there is in this case too a negative 
obligation on the servient owner, yet in this case it is the 
right of the dominant owner which is the prominent feature 
in the easement, not the obligation of the servient owner, i^) 

An easement being a fragment taken from the whole, of an Power to 
owner's proprietory rights of enjoyment of his immoveable ment by grant 
property, it follows that the legal power or legal incompe- ^^ covenant, 
tence of an owner to create an easement over his property by 
grant or by covenant depends upon the alienability or alien- 
ability of the property itself. 

As, except in the case of a lessee and a married woman on 
whom property has been settled, persons holding any estate 
or interest in immoveable property cannot, if holding it under 
any transfer inter vivos or any testamentary disposition, be 

(1) Kriihna v. Rayappa Shanbhaga^ 4 Blad. H. 0. R. 98. 

(2) In Dalton v. Angus, L. R., 6 Ap. Ca. 782, BowJSJ^, J., said, " The 
form in which the presumption built upon a twenty years* enjoyment 
baa usually been framed, \% that of a lost grant or covenant, according 
as the right claimed is to an affirmative or a negative easement." 

(3) As, however, all easements, negative as well as positive, are 
rights, a covenant creating a negative easement, in a deed, would, I 
apprehend, as transferringa right to the covenantee, operate as a transfer 
or conveyance for the purposes of the Transfer of Property Act, the 
Registration Act and the Stamp Act. It is clear that a covenant may 
operate as a grant : see per Lord Blackbubn in Russell v. Watts^ L.B., 
10 App. Ca., p. 61X. 
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under any resiriotion depriving them absolutely of the power 
of alienating the property to the extent of their interest 
therein, (1) it follows from this section that they must, except 
in the exceptional instances mentioned, have a co-extensive 
power of creating easements over such property. 
Grant partly As a transfer of immoveable property may be illegal and 

partly void. ^^^^ ^^ part, but legal and, if capable of being divided, valid 
in part, so a grant of an easement may be in part, but not 
wholly, illegal and invalid, and may hold good to such extent 
as it is not illegaM^) 

Grant by a As a person whp, professing to be entitled to do so, makes 

ne title but what purports to be a transfer of immoveablp property, to 
acquiring it. which he has no title, is bound by the transfer, if he subse- 
quently acquires a title to the property,^8) so, it follows from 
this section, if a person professes to grant and to have the 
right to grant an easement over property, to which he has at 
the time no title, the grant takes effect, if he subsequently 
acquires a title to the property. (4) He. is estopped from 
denying the right of the grantee which he had himself pro- 
fessed validly to grant him. 

Grant implied And if an instrument of transfer of immoveable properly 
from terms or . i. j • • tr r j 

instrument. contains such a description of the property as implies that 

there ia annexed to it an easement • over other immoveable 
property of the grantor, the grantor is estopped from deny- 
ing that such an easement was granted. Thus where a lease 
of land described the land demised as abutting, on the north 
and east, upon strips of land of the lessor, which were de- 
scribed as newly-made streets, and which in a plan endorsed 
on, and referred to in, the lease, were distinctly delineated 
and marked " new streets ; " but in reality, at the Lime of the 



(1) See Transfer of Property Act, s. 10; Co. Lit. 206 b, 223 a j 2 
Jarman on Wills, 14, 22 (4th ed.) ; Broughton v. Mercer, 14 Beng. L.R. 
442; Ananthatirtha Chariarv. Nagamuthit Amhalagaren, I.L.B.,4Mad! 
200 J Hussain Khan Bahadur v. Nateri Srinivasa Oharlu, 6 M.H.O.E. 356. 

(2) Attorney -General v. Corporation of Plymouth, 9 Beav. 67. 

(3) See Act IV of 1882, s. 43. 

(4) And see observation of Watson, B, in Rowhotham v. Wilson, 8 E. 
& B. p. 145 ; and Evidence Act, s. 115. 
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lease, the strip of land on the east side was a piece of rough 
waste ground and for the most part impassable as a road, 
and the strip on the north was indistinctly marked out as a 
street or intended street, and they remained in this condition 
up to the time of the action ; it was held that the lessor " was 
estopped from denying that the strips of land were what he 
described them to be, viz. * streets,' which they could not be 
unless there was a way through and along them," and that 
the lessee was entitled by implied grant to such right of 
way.(l) 

B, the owner in fee simple of a piece of land. Three-acre, by 
deed did "covenant and grant with and to" A, " his heirs 
and assigns," that it should be lawful for A, his heirs and 
assigns, and his and their agents and servants, and the 
tenants and occupiers for the time being of a certain adjoin- 
ing piece of land, Blackacre, and all persons going to and 
from Blackacre with their express or implied permission, to 
use a right of footway at all times thereafter across Three- 
acre from a public road to Blackacre and vice versa* At the 
time of this covenant and grant A was only tenant from year 
to year of Blackacre, but in the next following year he acquired 
the fee ^imple in it. It was held that A*s right to the way 
was not confined to the period of the continuance of the 
limited interest which he had in Blackacre at the time of the 
grant of the easement, but that, on the true construction of 
the deed, the right of way was to subsist so long as A or his 
heirs or assigns held any interest in Blackacre, and that 
therefore the defendant, who was a lessee of Blackacre under 
one who held the fee simple therein as successor in title to 
A, was entitled to the right of way.(2) 

A stipulation in a mining lease, or in a grant of subjacent Grants of 

, minerals and 

minerals, empowenug the lessee, or grantee, to enter upon mining rights, 

the surface to search for, win and carry away the minerals ^^urface/"' 

in or under the land, and to erect all such buildings and ^hether^riffht 

(1) Espley V. Wilkes, L.R., 7 Ex. 298 j see also Roberts v. Karr, surface grant- 
1 Taunt. 495 j Harding v. WilsoUy 2 B. & 0. 96. ed by terms of 

(2) Rymer v. fdcllroy, L.R., 1897, 1 Oh. 528. instrument, 

7 
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XDaohinery and do and execute all such acts, works and things 
upon, in or nnder the premises as shall be necessary or con- 
venient for working and carrying away the same ; making 
reasonable compensation to the lessor, or grantor, for any 
damage which may be done to the surface land by the exer- 
cise of snch powers ; does not empower the lessee, or grantee, 
in working the minerals, to let down the surface, subject only to 
the liability of making compensation for damage occasioned 
thereby i in other words, the right of the lessor, or grantor, 
to support of his surface land, or, in the case of his having 
acquired a right of support to buildings thereon, to support 
of the surface and buildings, is not affected by the grant of 
such powers. (1) The powers granted by such language are 
only for the purpose of effectually working the minerals. The 
right to support of the surface to which a proprietor of the 
surface and the subjacent strata who has made a grant or 
lease of the minei^als, is impliedly entitled may of course have 
been parted with, but to enable a Court to hold that he has 
parted with it, it mast appear clearly from the instrument of 
grant or lease, either in express terms or by necessary impli- 
cation, that he has done so. (2) 

Implied A grant of an easement may be implied from the purpose 

and intent with which land or other immoveable property is 
ti»ansferred.(8) If an owner of land transfers, on sale, lease 
or otherwise, the surface soil or. uppermost stratum of the 
land, on which a house or other building or structure is fixed, 
or for the purpose of a building, structure or work being 
erected or constructed thereon, and retains the subjacent 
land, the transferee (unless there is an express provision in 
the instrument of transfer to the contrary) becomes thereby 

(1) Davis V. Treharney L. R. 6 App. Cas. 460 ; Qreenwell v. Low 
Beechhurn Coal Co,, L.R. 1897, 2 Q.B. 165. 

(2) Hext y QUI, L.R. 7 Ch. App. 699 ; Taylor v. Shafto, 8 B. & S. 
228 ; Davis v. Treharne, L.R. 6 App. Cas. 467, 469 (pei-Lord Blackburn 
and Lord Watson). 

(8) Caledonian Railway Co. v. Sprot^ 2 Macq. 449. And see dicta of 
Bowen, L.J., in Bayley v» Great Western Ry. Co., L.E„ 26 Ch. D. at p. 462, 
453. 
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entitled, by implied transfer, to a right of support for such 
building or structure from the subjacent land of the ti'ans- 
feror, and also fron^ the adjacent land (so far as support 
therefrom may be necessary), if the transferor is the owner 
of that also.(l) And this rule, a rule of the English common 
law, applied to the case of a transfer, whether voluntary or 
compulsory under a Statute, by a landowner of the surface 
soil to a railway company for the purpose of constructing a 
railway thereon,(2) until the relation between the transferor 
and the transferee railway company, in such a case, was 
altered by the Legislature, The Railways Clauses Consoli- 
dation Act of 1845 (3) introduced a new law, by its 77th and 
eight next following sections, which have been made appli- 
cable to the great majority of railways coustr acted since 
that Act came into force (by incorporation in their Special 
Acts). Under this law, a railway company purchasing land 
for the purpose of the railway does not . become entitled to 
the subjacent minerals except only such parts thereof as shall 
be necessary tp be dug or carried away or used in the con- 
struction of the works, unless the same shall have been ex- 
pressly purchased. If the owner of the subjacent mines or 
minerals is desirous of working them, he is to give thirty 
days notice to the company of his intention to do so, and if 
the company considers that such working is likely to damage 
the works of the railway, and is willing to make the owner 
compensation (to be settled by agreement or, failing that, in 
manner prescribed by the Act) for the mines or minerals or 
any part thereof, he shall not work or get the same. But if, 
in such case, the company do not within such thirty days 
state their willingness to treat with the owner for such 
compensation, ho is at liberty to work the mines or any part 

(1) To the support of the safface soil in its natural state, i.e., apart 
from any weight artificially added to it, the transferee is of course (in 
the absence of a contract and consequent provision in the conveyance 
to the contrary) entitled as of natural right. 

(2) Caledonian Railway Co. v. Sprat, 2 Macq. H.L., 449; Elliot v,N. E, 
R. Co., 10 H.L.C. 333. And see L. ^ N. W. R, Co. v. Evans, L.B. 1893, 
1 Oh. at p. 27 (per Bowen,'L.J.) 

(3) 8 & 9 Vict. c. 20, 
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thereof for which the company ^hall not have agreed to pay 
compensation, provided that " the same he done in a manner 
proper and necessary for the beneficial working thereof and 
according to the usual manner of working such mines in the 
district where the same shall be situate." W These provi- 
sions are very beneficial to railway companies, while at the 
same time they are just and advantageous to the owners from 
whom land is taken for the purposes of a railway under 
compulsory powers. The railway company is not bound to 
buy the mines as well as the surface, while it is allowed 
opportunity and option of preventing the working of so much 
of the mines and minerals as it may deem necessary for the 
support of its works, by payment of compensation therefor. 
" As regards mines," said Lindley, L, J., " the railway company 
have nothing to do with them until the time comes when the 
owner wants to work them so as to endanger the railway. 
It may never come at all. They may be minerals which 
cannot be worked at a profit, or so situate as not to be worth 
working, and in such a case the railway company get the 
right of support for nothing." (2) The landowner, on the 
other hand, is not bound to sell more of his land than such 
surface land as is requisite for the construction of the railway 
works, (3) and he retains the subjacent minerals and mines 
and also the right to work them, except to such extent as the 
company may exercise their power of preventing him from 
BO doing by paying him compensation for them. In the 
event of the railway company not electing, within the thirty 
days allowed them, to pay the mine-owner compensation, he 
is entitled to proceed to work the minerals according to the 
proper and customary mode of working them, even so close 
to the surface soil as to cause the destruction, by subsidence, 

(1) s. 79 of the Act. 

(2) Ruahon Brick ^ Terra Cotta Co, v. G. W. B. Co.^ L.E. 1893, 1 Ch. 
at p. 454. 

(3) Strictly speaking, what the railway company boys is all the 
surface land and all below it which is not mines or minerals j see s. 77 
of the A ct, and per Bowen, L. J., in Euahon Brick ^' Terra Cotta Co, v, 
G. TT. JR. Co., L.R. 1893, 1 Ch. at p. 457, 
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of the permanent way or other works of the railway. (1) And 
where the mineral is one, snch as, e,^., clay, which according 
to the nsual manner of working it in the district, is won by 
digging downwards from the surface and quarrying, and not 
by underground working, the mine-owner is entitled, on 
such non-election by the company to pay compensation, to 
enter upon tbe surface land and win the mineral by snch 
digging and quarrying, although this involve removal of the 
rails, sleepers, ballast, or any other works of the railway, and 
the surface soil lying above such mineral. (2) In consider- 
ing what passed, on a transfer of property, by the transfer, 
it may be permissible to take evidence as to the state of 
the property at the time of the transfer, and the mode 
in which it was enjoyed by a person who held it as trans- 
feree under the same transferor immediately before the 
present transferee and who used it for the same purpose as 
the present transferee ; provided that such state of the pro- 
perty &nd such mode of enjoyment were known to the trans- 
feror at the time of the transfer. S, the owner of two mills, 
in 1855 leased one of them to P, who carried on therein the 
business of a bleacher. The refuse from his works was dis- 
charged, through a drain, into a natural stream, upon which 
S*s other mill was situate, and polluted the stream. In 1858 
P surrendered his lease to S, and S granted a new lease of 
the same mill (the subject of P*s lease) to the defendant. 
The defendant was described in his lease as a " bleacher." 
The defendant carried on the bleaching business in this mill, 
and discharged the refuse from his works through the drain 
into the stream in the same manner as P had done. It was 
held that evidence was admissible as to the state of the pre- 
mises at the time of the lease to the defendant, and as to the 
mode in which the premises had been enjoyed by P, and that 

(1) G. W. B. Co. V. Bennett, L.K. 2 H.L. 27. 

(2) Ruahon Brick ^ Terra Cotta Co. v. G. W. B. Co., L.R. 1893, 1 Ch. 
427. Minerals usually worked by open or surface operations had been 
previously held to be included in '* mines of coal . . • • or other 
minerals " in s. 77 and ** mines or minerals " in s. 78, by the House of 
Lords in Midland R, Co. v. Robinson, L.R. 15 App. Cas. 19 ; 37 Ch. D. 386. 
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as it was proved that S Iiad granted the lease of the mill to 
the defendant, for the purpose of bleaching, with the full 
knowledge that P had been using the stream for the purpose 
of carrying off his refuse and thereby polluting it, he had 
impliedly granted to the defendant the right similarly to dis- 
charge refuse into and pollute the stream, and that the plain- 
tiff, who had purchased the other mill from S and carried on 
therein the business of paper-making, could not maintain an 
action against 'the defendant for pollution of the stream. (1) 

"When a lease of land, adjoining other land of the lessor, 
was granted in order that the leased land might be used by 
the lessee for the purpose of carrying on the business of a 
timber merchant, the person who had purchased from the 
lessor the adjoining land was held to be under an implied 
obligation to which the lessor had been subject to abstain 
from doing anything which would substantially interfere 
with the lessee carrying on the said business in the ordinary 
course, and was therefore under the obligation not to erect 
buildings on his land which would interrupt the passage of 
air over that land to sheds upon the leased land used by the 
lessee for seasoning timber ; though such passage of air was 
a passage of undefined air and was therefore of such a char- 
acter as that a right to it could not be acquired by user.(2) 

By s. 19 of this Act, and by s. 8 of the Transfer of Property 
Act, on any transfer of immoveable property, the existing 
easements (if any) annexed to the property pass to. the trans- 
feree by force of the transfer itself of the property, unless 
a contrary intention is expressed or necessarily implied. 

As to implied grants and re-grants (or reservations) of 
casements of necessity, and of continuous and apparent ease- 
ments, on the severance of two tenements theretofore united, 
see Sec. 13 and commentary thereon. As to presumed or im- 
plied grants of easements, where the presumption is founded 
upon loDg enjoyment, see note to Sec. 15. 



(1) Hall V. Licndy 1 H. & 0, 67^'. 

(2) Aldin y. Latimer Clarlc, Muirhead ^ Co., L. R., 1894, 2 Oh. 437. 



Digitized by 



Google 



SEC, 8.] IMPLIED RBGRANT OR RESERVATION. 55 

A reservation to himself, by the grantor of an easement, Implied re- 
of the sameright of user which he has granted (as an easement) * ' 

to the grantee may be implied by the terms of the grant. (1) 

A tenant may acquire an easement against his landlord by Grant or cove- 
grant, or covenant, express or implied. In Kristna Ayyan v. lord or tenant. 
Verikatachella MudalW the plaintiffs, who were the ryots 
of a village holding their lands under the Government by 
tenancy from year to year, had for very many years received 
their supply of water for irrigation and other purposes from 
a certain channel situate in other land, which belonged to 
the Government. Recently the Government had diverted 
some of the water of the channel for the purpose of supplying 
other villages. It was found on th© evidence that tbe diver- 
sion caused no diminution in the supply which the plaintiffs 
had previously received, and that there was no ground for 
apprehending such a diminution. The plaintiffs, however, 
claimed a right to prevent the Government from causing any 
diminution of the water of the channel, whether it caused 
diminution of the supply to the plaintiffs* village or not. It 
was held that there was an implied grant by Government to 
the plaintiffs of a right to such a supply of water from the 
channel as existed at the time when the lands were let to them 
by Government, but to no more than this. Innes, J,, said, " In 
letting irrigable land with existing conveniences for the sup- 
ply of water for the purposes of irrigation, the landlord, no 
doubt, impliedly engages, if nothing to the contrary is express- 
ed, that the existing arrangements for the supply of water 
will not be interfered with to the prejudice of the tenant dur- 
ing the continuance of the tenancy ; and as the plaintiffs* 
tenancies are from year to year, it may be taken that this 
engagement is yearly renewed." (3) 'Where a landowner had 
granted land for building purposes in fazendari tenants on a 
perpetual tenure at a quit- rent, and the evidence showed that 

(1) Vishnu V. Rango Qanesh Purandare, I. L. R, 18 Bom. 382, 387. 

(2) 7 Mad. H. C. R. 60. 

(3) 7 Mad. H C. R. 64. See also Judgment of Inkeb, J., in Vpnhafa 
^ddy V. Lister, 7 Mad. H. C. E. 346. 
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a certain vacant piece of ground belonging to the fazendar 
and close to the land ^ so granted had as far back as the 
memory of living witnesses went been used by the fazendari 
tenants in divers ways for the more convenient occupation 
of their surroundiug houses, without permission of the 
fazendar being asked for or given, the Court presumed a 
covenant on the part of the fazendar to keep it open for the 
use of the tenants. (l) 
Grant by A lessee can grant an easement burdening the tenement of 

lesBce. which he is lessee, to the extent of the term of his lease ; and 

if he makes such a grant, neither he nor any one claiming 
under him can defeat the easement by surrendering the lease : 
the surrenderee, the lessor, would be bound by the easement 
until the expiration of fhe term of the lease.(2) Such a 
grant can be made by one of two lessees holding different 
tenements under the same landlord to the other lessee. (3) 
Though such a grant cannot be presumed by means of the 
fictitious presumption of a lost grant, it can be presumed if 
there is evidence justifying the inference that such grant 
was, as a fact, made. In Bright v. Walker,(^) the Court of 
Exchequer in their judgment, speaking of a gi^antof an ease- 
ment by one of two lessees under the same landlord to the 
other, said : " Of course, nothing that has been said by the 
Court, and certainly nothing in the Statute (the Prescription 
Act), will prevent the operation of an actual grant by one 
lessee to the other, proved by the deed itself, or, upon proof 
of its loss, by secondary evidence ; nor prevent the jury from 
taking the possession into consideration, with other circwrr.- 
stances y as evidence of a grant, which they may still find to 
have been made, if they are satisfied i\i2LiXi was made in 

(1) Ranchordass Amthdbhai v. ManeHal Gordhandass^ I. L. R. 17 Bom. 
648. See also Moody v. Steggles, L. B. 12 Ch. D. 261 ; Lancaster v. Eve, 
5 C. B. (N. SO 717 ; Aldin v. Latimer Clarice, Muirhead ^ Co., L. K. 1894, 
2Ch. 437. 

(2) Wheaton v. Mwple 8r Co., L. B. 1893, 3 Ch. 48, 62 ; Doe v. Pyke, 5 
M. &. S. 146 ; Piggott v. Stratton, I. D., F. & J. 33. 

(3) See Illust, {d) to this section ; Bright v. Walker, 1 0. M. & B. at p. 
222. 

(4) 1 C. M. & R. 211, at p. 222. 
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point offactr And in Wheaton v. Maple 8f Co.j Lindley, L. J., 
in his jndgment, says, that although sach a grant by a lessee, 
*' commensurate with his lease, might be inferred as a fact, 
if there was evidence to justify the inference, there is no 
legal presumption, as distinguished from an inference in 
fact, in favour of such a grant"(l) ; and, further on, he says : 
*' Such easements'* {viz. the easements '* for a limited time 
only, or available only against particular owners or occupiers 
of the servient tenement,*' just before mentioned) ** can only 
be created since the Act as before the Act — viz. by grant or 
by an agreement enforceable in equity, which for most pur- 
poses is as efficacious as a deed under seal. Such a grant or 
agreement must, moreover, be proved as a fact and not be 
purely fictitious. "(2) 

Where land, or houses or other buildings, are granted Constmction 
" with the appurtenances," easements already existing at the of 'conT^nce. 
time of the grant, annexed to the property granted, pass to — G^eneral 
the grantee by those words,(3) but, ordinarily and according 
to the technical meaning of the term " appurtenances" in 
English law, no easement over other land of the grantor is 
carried (or, rather, created) by those words, and therefore a 
right to a way, to and from the property granted, which way 
was before and up to the time of the grant used by the grantor, 
over adjoining land of his own, does not ordinarily pass to 
the grantee by those words, even though the way is over a 
made road.(4) Hence, where there was a contract for the sale 
of a piece of land and houses thereon " with the appurte- 
nances, " it was held that the purchaser was entitled to have 
only such general words inserted in the conveyance as would 
carry easements already existing (such as " all ways," &o., 
" rights and appurtenances thereto belonging"), and not 
such general words as " enjoyed with" or " reputed to ap- 

(1) L. R. 1893, 3 Oh. at p. 63. 
(2)L. R. 1893, 3 Ch. at p. 65. 

(3) Whalley v. Tompson, I Bos. & P. 376; 4 R. R. 832 (Jndgment of 
Eyre, 0. J.) 

(4) Bolton V. Bolton, L. R., 11 Oh. D. 968 : Whalley v. Tompson, 1 
Bos. &P. 371;4R.R. 826. 

a 
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pertain to," which would carry — as newly created easements 
— what had been enjoyed as gwa^t-easements by the vendor 
or his tenant for the benefit of the property granted over 
other property of the vendor, and that therefore a proviso 
mnst be inserted in the conveyance excluding the operation of 
Sec. 6 of the Conveyancing and Law of Property Act, 1881,(1) 
which provides that if and so far as a contrary intentioj: 
is not expressed in the conveyance, a conveyance of land, 
with or without houses thereon, shall be deemed to include 
and shall operate to convey (inter alia) all ways, water- 
courses, liberties, privileges, easements, rights and advan- 
tages whatsoever reputed to appertain to, or at the time of 
the conveyance enjoyed with, the land or any part thereof,(2) 
But where a lease was granted of a tenement, for the 
benefit of which a right of way over adjoining land of the 
lessor had been reserved under a lease of that land previous- 
ly granted, the right of way was held to pass under the 
word " appurtenances" in the first-mentioned lease. (3) The 
■ Court of Appeal, in their judgment, said : " No doubt the word 
"appurtenances" is not apt for the creation of a new right, 
and the word " appurtenant " is not apt to describe a right 
which had never previously existed ; and therefore the mere 
grant of all appurtenances or of all ways appurtenant to the 
principal subject of the grant has been held in many cases 
not to create a new right of way where the right was not 
pre-existing at the date of the grant. But from as long ago as 
the 4th year of Philip and Mary, (Hill v. GrangeW) the word 
" appurtenances" has easily admitted of a secondary meaning, 
and as equivalent in that case to " usually occupied." (5) 
And where the tenant of a farm who had under the terms 
of his lease a right of common of pasture on waste land of 
hire lessor, the lord of the manor, obtained, dnring his tenancy 
and while he was still enjoying the right of common, a oon- 

(1)44&45 Vict., C.41. 

(2) In re PecJc and School Board for London, L. E. 1893, 2 Oh. 315. 

(3) Thomas v. Owen, L. R., 20 Q. B. D. 225. 

(4) Plowd. 170. 

(5) L. R. 20 Q. B. D. 231, 232. 
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veyance from the lord purporting to convey to him in fee 
simple the farm with the common of pasture " thereunto be- 
longing or in any wise appertaining," it was held, liaving 
regard to the relation of the parties inter se and the circum- 
stances of the case at the time, that the general words used 
ought to be construed as equivalent to " therewith actually 
used and enjoyed," constituting a grant de novo of the right 
of common, which by the merger of the lease in the reversion 
would have otherwise ceased to exist.(l) But where a por- 
tion of the lands of a farm, the entirety of which was and 
had been for many years in the occupation of successive 
lessees of the lord of the manor, who had exercised rights of 
common granted to them by their leases over the waste 
lands of the lord,, was granted by the lord of the manor, 
" together with all ways, . . . commons, and all other 
rights, members, and appurtenances whatsoever to the saj^d 
piece of land or any part thereof belonging," not to the 
lessee of the farm, but to a stranger, it was held that there 
were no special circumstances, such as there were in Doidge 
V. Carpenter, requiring that a construction different from 
the ordinary one should be put on the general words, and 
that no right of common passed to the grantee.(2) Where 
a deed of grant contains certain ordinary general words, 
under which, if taken in their strict grammatical meaning, 
an easement would pass t(3 the grantee, this inference 
may be rebutted by the surrounding circumstances which 
existed at the date of the grant.(3) In Ohunder Coomar 
Mookerji v. Koylash Chunder Sett (*) Wilson, J., laid down 
the following propositions : " The words ' appurtenant' 
or ' belonging' will ordinarily carry only actually existing 
easements, and therefore will carry no right over the land of 
the grantor ( Whalley v. Tompson ; (5) Barlow v. Bhodes ; (6) 



(1) Doidge Y. Carpenter, 6 M. & S., 47; 18 R. R. 299. 

(2) Baring v. Abingdon, L. R., 1892,.2 Ch. 374. 
(3 j Roe V. Siddons, L. R., 22 Q. B. D. 224. 

(4) I. L. E., 7 Cal. 665, 670 ; confirmed on appeal, I. L. R., 8 Cal. 677. 

(5) 1. Bos. & P. 371 J 4 R. R. 826. (6) 1 C, & M. 439. 
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Pheysey v. VtccLryW) ; thongli it would seem that under 
certain circumstances even these words might have a wider 
construction (Morris v. Edgingtonk'^) ). Where further words 
are used, such as those in this deed, * therewith held or used/ 
the case is different. Those words will carry a way formerly 
enjoyed as an easement, but as to which the right has been 
suspended by unity of possession {James y, Planti^)). On 
the other hand, such words will not carry a way made by the 
owner of both properties during the unity of possession for 
his own greater convenience in the use of the two properties 
jointly (jf^omfion v. WaterlowW ; Langley v. Hammondi^))' 
Where again, during the unity of possession, a way, which 
has never existed as an easement, is in fact used for the con- 
venience of one of the tenements afterwards erected, the 
authorities shew that the words in question are large enough 
to carry it {Kooysttay, Lucasi^) ; Watts v. Kelson{7) ; Kay 
V. OajZet/CS)).** To the cases cited by Wilson, J., in support 
of this last proposition may be added Barkshire v. Grubhi^) 
and Bay ley v. Great Western Eailway Oo?njpany. (I0)(ll) In 
regard to the cases of Thomson v. Waterlow and Langley 
V. Hammond cited by Wilson, J., in support of the pen- 
ultimate proposition here laid down by him, it is to be ob- 
served that in so far as these two cases are, if, rightly read, 
they can be taken to be, authorities for the proposition that 
general words such as " together with all ways therewith 
now used or enjoyed," in a conveyance of one of two tene- 
ments by the owner of both, will not carry a way used by 
such owner for the benefit of the tenement conveyed over 
the other tenement, even where the way is over a defined 

(1) 16 M. & W. 484. (6) 5 B. & Aid. 830. 

(2) 3 Taunt. 24. (7) L. E. 6 Ch. 166. 

(3) 4 A. & E. 749. (8; L. E., 10 Q. B. 360. 

(4) L. E. 3 Eq. 36. 1 9) L. E. 18 Ch. D. 616. 

(5) L. E. 3 Exch. 161. . (10) L. B. 26 Ch. D. 434. 
(11) And in Whalley v. Tompson, 1 Bos. & P. 371 ; 4 E. E. 826, Erle 

C. J., in judgment said : *' Had the devise been ** with the way now used" 
it would certainly have been a devise of the close with an easement 
newly created." 
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and formed road, unless it had existed as a right before the 
unity of possession of the two tenements^ they have been 
overruled by Kay v. OxleyA^) The effect of the decision 
in that case and the other cases cited in footnote (1) below 
is that if the way is a definite and formed roadway and has 
been during the unity of possession of the tenements used as 
a way for the benefit of the tenement alienated, the grant of 
the latter tenement " with all rights usually enjoyed there- 
with'* or " with all rights appertaining thereto," or with 
other like words, will carry the right of way, whether such 
right existed before the unity of possession of the two tene- 
ments or not. The decision in Thomson v. Waterlow was 
not, in the opinion of the Court of Queen's Bench in Kay 
V. Oxley and that of Bkamwell, B., in Langley v. Hartt- 
mondy to the effect of the proposition which it has been 
relied on as laying down. fS) The sense in which Black- 
burn, J., in Kay v. Oxley, understood the judgment of 
Lord RoMiLLY, M. R., in Thomson v. WaterloWy is shewn 
in the following passages of the judgment of the foimet 
learned judge : " I think whenever it appears that ail 
alleged right of way had been used for the convenience 
of the person who held both tenements, which convenience 
ceased to exist when a severance took place, it is a good 
rule to adopt to say that the way was not used or enjoyed 
as appurtenant to the premises — it was used for the con* 
venience of the man who was the occupier of the two, and 
when he ceases to be the occupier of the two, I think it is 
no longer appurtenant. That, I think, is a sound rule. And 
though the facts of the case before the Master of the Bolls 
[in Thomson v. Waterlow'] are not set out, I presume they 
were such as to shew that the right of way said to pass was 
for the convenience of the person so long as he was the 

(1) L. R. 10 Q. B.360. See also Bailev v. Great Western Railway Co.t 
L. R. 26 Oh. D. 434 ; Barhshire v. Grubby L. R. 18 Oh. D. 616 j Watts 
V. Kelfon, L. R., 6 Ch. App. 166. 

(2) See judgments of Blackburn, J., and Lush, J., in L. R. 10 Q. Bi, 
3G6, 370, and of Bramwell, B., in L. R., 3 Ex. 170. 
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occupier of the whole premises to which and over which the 
way went. Looking at it in that view, it would seem to have 
been a sound enough decision." (1) And again: *' I quite 
agree, where there is a track across the middle of a stack- 
yard, and the owner sold one side of the stack-yard to enable 
the purchaser to throw it into his pleasure-grounds, that 
track across the middle of the stack-yard would not, to use 
the words of the Master of the Rolls, be a right of way 
appurtenant to every portion of the stack-yard, but a right 
of way solely for the convenience of the person who held the 
whole stack-yard, and which convenience ceased to exist 
when he severed one part of the stack-yard from the other. 
That is a good and sound distinction, and taking it in that 
way, which is the point Martin, B.,(2) went upon, I think 
the decision is perfectly good and right.'Y^) Even in Lang- 
ley V. Hammond, though the judgment of Kelly, G.B., did 
certainly enunciate the proposition, for which that case 
and Thomson v. Waterhw have been relied upon in 
arguments in subsequent cases as authorities, but which 
has been since condemned as unsound, one of the judges, 
Bramwell, B., declined to decide the case upon the basis of , 
that proposition being the law, and based his judgment 
upon another ground, viz,, that there was no defined road, 
bat only a yard where the occupier of the premises before 
the severance could and did go in any particular direction 
he desired.(4) As pointed out by Frt, J., in Barhshire 
V. Qruhb,io) according to the older authorities no such 
distinction as that drawn or supposed to have been drawn 
by the decisions in Thomson v. Water low and Langley v. 
Hammovd, existed. (6) The observations of Blackburn, J., 
in Kay v. OicZey, above quoted, serve tp show how the penulti- 

(1) L. R. 10 Q. B. 366. 

(2) t. e. in Langley v. Hammond. See L. R. 3 Ex. 170. 
(3)L. R. lO.Q. B.367. 

(4) L. R. 3 Ex. 17 J. 

(5) L. R. 18 Ch. D. 621. 

(6) See Comyn's Digest, tit. " Chimin" j Kooystra v. LucaSy 6 B, & A. 
830,834. 
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mate proposition of those stated by Wilson, J., in the above- 
cited passage of his judgment in Chunder Coomar Mooherji v. 
Koylash Chunder Sett is distingaishable from his last proposi- 
tion there stated. The proposition, established by the decisions 
as law, that where a property is granted in respect of which, 
at and before tho time of the grant, the grantor or his tenant 
nsed a way over a defined path or road made across adjoining 
property of his which he retains, and the instrnment of 
grant contains the general words "together with all ways 
therewith used or enjoyed," or like words, denoting not a right 
of easement hut de facto enjoyment only, a right of way over 
such path or road is created in favour of the grantee, whether 
such a right existed before the unity of possession of the two 
properties or not, holds good even when the grantee is a rail- 
way company and the way is used by the company for a pur- 
pose other than the actual purposes of the railway. In 
Bailey v. Great Western Railway Co,0) the railway company, 
under their statutory powers, purchased from the plaintiff a 
portion of certain land of which the plaintiff was the proprietor. 
Many years previously the plaintiff's predecessors in title 
had built stables on the portion of the land purchased by the 
railway company and since then up to the time of the pui'- 
chase by the railway company they and the plaintiff or his 
tenant had used as the access to these stables a private road 
which they had made across the other portion of the land from 
a public highway to the stables. By the conveyance to the 
company the piece of land and stables thereon purchased 
were granted " together with all buildings . . . rights, 
members, and appurtenances whatsoever to the said [pre- 
mises] belonging or in anywise appertaining or deemed, taken 
or known, held, occupied or enjoyed as part, parcel or mem- 
ber thereof." It was held that the company were entitled to 
a right of way over the private road to and from the stables 
so long as they lawfully used the stables as stables, which 
they could do until they either applied the stables and site 

(1) L. R. 26 Oh. D. 434. 
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thereof to the proper purposes of their railway or sold them 
as superfluous land. Where an ins tr a meet of transfer of pro- 
perty contains such general words as confer on the transferee 
an easement over other property of the transferor fi-om which 
the property transferred is severed, if the easement is a conti- 
nuous and apparent one and was enjoyed as a quasi-esisement 
immediately hefore the severance took place,'the transferee 
becomes entitled io it by the mere transfer of the property 
apart from any general words, as well as by force of the general 
words in the instrument ; under the law of India obtaining 
where this Act is not in force, as well as under sec. 13 of this 
Act (as he does under the English law). Accordingly in a 
Bombay case decided long before this Act came into force 
there, W in which by a deed of partition of certain land and 
houses the several shares were conveyed '* together with all the 
rights,easementsandappurtenancestoor with the same .... 
belonging or reputed to belong or enjoyed", it was held that 
both by implication of law and by the general words of the 
conveyajice a grantee of one of the shares acquired easements 
of light and air over land which went to another sharer under 
the deed, such light and air having been enjoyed for the 
former tenement over the latter tenement before and up to 
the time of the severance of the ownership and possession 
of two tenements. Where by a Marathi deed of sale a plot 
of land was conveyed and with it " all rights and accompani- 
ments excepting treasure-trove," it was held that these general 
words did not of themselves, apart from the circumstances at 
the time of the sale, pass to the purchaser a right of way over 
the vendor's adjoining land, but that they might have that 
effect if at the time of the sale there was an old path leading 
across the vendor's land to the plot sold, and the purposes for 
which the plot was sold and the condnct of the parties were 
such as to justify an inference that by the nse of these words 
such right was intended to be conveyed.(2) As to the case 

(1) Bottlewalla v. Bottlewalla, 8 Bom. H. 0. R., 0. 0., 181, 186. 

(2) Munictpality of City of Poonay, Vaman Bajaram Qholav, I. L R 
19 Bom. 797. 
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of easements of way being created in favor of a grantee of a 
tenement over another tenement of the grantor by implied 
grant, without any general words in the instrument of grant, 
where the way is over a pre-existing formed road, see note 
to sec. 13. 

Care should be taken by the draftsman, in wording a grant 
of an easement, not to use such terms as will have the effect 
of granting, not the easement which was intended, but some 
larger powers of user over, or even the absolute property in, 
the tenement, or the portion thereof, over which the easement 
was intended to be created. In Beily v. Booth i^) by deed 
certain land and buildings were conveyed in fee together 
with the exclusive use of a covered passage (called a " gate- 
way "), the dimensions of which were given ; it was held 
that the deed conveyed to the grantee a right to use the 
passage for other uses besides that of a way, and probably 
(though it was not necessary to decide as to that) conveyed 
the property or ownership of the passage. The words " The 
exclusive use of the said gateway " were, said Lindley, 
L. J.(2), very different from the words " the exclusive right of 
gateway " in the case of London Tavern Oo, v, Worley. (3) 
Questions have often arisen whether the terms of a grant do 
not amount to a grant of the soil or part of the soil itself, 
and not merely a right to do something in or in respect 
thereof. Thus a grant of all the coal in or under certain 
land carries a right of property in the veins or seams of coal, 
i.e. part of the soil itself ; but a grant of a right to mine in or 
under certain land and take therefrom coal carries no right 
to any stratum or part of the soil, but is either an easement, 
or a license, (as the case may be) (4). So also, of course, in 
the case of reservations (or regrants.)(6) 

(1) L. R., 44 Ch. D. 12. (3) Not reported. 

(2) L. E., 44 Oh. D. 24. 

(4) Wilhinson v. Proud, 11 M. & W. 33 j Stoughton v. Leigh, 1 Taunt. 402. 

(5) See Duke of Sutherland v. Heathcote, L. R., 1892, 1 Ch. 475 ; L. R., 
1891, 3 Ch. 504. But in a case under the Scotch law, a reservation, in 
a deed of grant of land, of " liberty of working c^al " in the land dis- 
poned, was held by the Housb of Lords to be a reservation of the pro- 
perty in the coal I'Duhe of Hamilton v. Dunlop, L. R., 10 App. Cas. 818. 

9 
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If in an instrument of transfer of immoveable property a 
privilege exereiseable over certain other immoveable property 
of the transferor is granted to the transferee, and it appears 
from the terms of such grant that the privilege was intended 
to be ancillary to the nee of the property transferred, it 
cannot, of course, be successfully contended that the privilege 
was not granted as an- easement but as a mere license.^) 
Illustration (c) The converse of the case given in Illustration (c) is legally 
possible, ^.e. one of two or more co-owners can acquire an 
easement for the co-owned property without the consent of 
the other or others ; see Sec. 12. 
Grant by In Prosunno Coomar 8ircar v. Earn Coomar Parooryi^) 

T^te fishery in Markbt, J., expressed doubt whether the Crown could grant 
waters?^^ ^ to a riparian owner a private right of fishery in rivers (or, 
as it might have been more accurately put, the portions of 
rivers) which are tidal and navigable by the public, but it 
was not necessary in that case to decide that question. Ho 
held that if such a right could be acquired at all, it must be 
derived from the Crown, and that it lay on the person claim- 
ing such right to establish it by very clear evidence ; and he 
found that the plaintifB had failed so to establish it. 

9. Subject to the provisions of section eight, 
a servient owner may impose on the servient 
heritage any easement that does not lessen the 
utility of the existing easement. But he cannot, 
without the consent of the dominant owner, 
impose an easement on the servient heritage 
which would lessen such utility. 

Illustrations, 

(a) A has, in respect of his mill, a right to the uninter- 
rupted flow thereto, from sunrise to noon, of the water of 
B's stream. B may grant to C the right to divert the water 

(1) VishmL V. Rango Qanesh Vwrandare^ I. L. B., 18 Bona. 382, 386. 
(t) I. L. B., 4 Gal. 63. 
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of the stream from noon to sunset : provided that A's supply 
is not thereby diminished. 

(6) A has, in respect of his house, a right of way over 
B's land. B may grant to C, as the owner of a neighbouring 
farm, the right to feed his cattle on the grass growing on 
the way: provided that A's right of way is not thereby 
obstructed. 

Commentary. 

This section relates only to grants of second or subsequent 
easements not in derogation of pre-existing easements over 
the same land. But soch a second, or subsequent easement, 
may be acquired by prescription also ; or by custom ; (though 
there is no provision to that effect in this Act). In Holle v. 
WhyteW the owners of a mill situated on one side of the 
river had, from time immemorial, used a dam which extended 
diagonally across the stream from the mill to an island near 
the opposite bank, the effect of which was to turn the body 
of the water of the stream to the mill. R, the riparian pro- 
prietor of the land on the opposite side of the river, had, 
about 60 or 70 years before the suit, cut an opening through 
the said island, for the purpose of improving a fishing weir 
which he had, the effect of which was to let a portion of the 
"water escape which must otherwise have gone to supply the 
mill, and this diminution of the water was sufficient when 
the river was low to interfere with the working of the mill. 
The use of this opening had been habitually stopped by the 
miller whenever it would have so interfered with the work- 
ing of the mill. But it had not been interrupted by other 
riparian owners on either side of the river. It was held that 
B was entitled to an easement cgnsisting of the right to use 
the opening for the purpose of his weir, except so far as it 
interfered with the exercise by the mill-owner of his easement. 
The Court said, in their judgment,(2) " We think that there 
is nothing to prevent a second easement being acquired, as 
subordinate to one already existing, where the subject-matter 

(1) L. R., 3 Q. B. 286. (2) L. R., 3 Q. B. 302, 
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admits of it. If the other riparian owners on the stream 
had granted to the appellant to have a weir for the purpose 
of taking fish at such times as the whole body of the stream 
was not needed for the working of the mill, such a grant 
would have been perfectly good, and would have conferred 
an easement pro tanto : we see no reason why such a qaalified 
easement should not be acquired by user for the time required 
to confer . easements in respect of water." In Gaved v. 
MartynW it was held that an easement could be acquired by a 
person by prescription in a stream, subordinate to certain 
existing easements of other persons, based on custom, in the 
same stream. In short, two or more easements owned by 
different persons over the same servient tenement may co- 
exist, and be acquired either by grant, prescription, or custom, 
or, it seems, one of them in one of these ways, and the other 
or others in another of these ways, provided always that such 
• easements do not clash or conflict with one another. The 
principle is the same in the case of rights in gross. In Ashraf 
All v« Jag an Nathi^) the plaintiffs, inhabitants of a mahalla 
(quarter of a town), claimed and proved a right in themselves, 
but not as appurtenant to any dominant tenements, and 
existing by virtue of a custom, to use at the time of the 
Holi festival a piece of waste land, belonging to certain third 
persons, for the purpose of burning the Holi and performing 
certain ceremonies thereon. The defendants claimed a right 
to place tazias upon this piece of land at the time of the 
Muharram. It was held that the plaintiffs' right to use the 
\and for a few days at one period of the year did not neces- 
sarily entitle them to object to the defendants using it at 
another, and that in fact the laying a tazia on the land, of 
which the plaintiffs complained, did not interfere with their 
right. 

10. Subject to the provisions of section eight, 
a lessor may impose, on the property leased, any 
easement that does not derogate from the rights 

(1) 19 G. B., N. S., 732. (2) I. L. B., 6 All. 497. 
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of the lessee as such, and a mortgagor may impose, 
on the property mortgaged, any easement that 
does not render the security insufficient. But a 
lessor or mortgagor cannot, mthout the consent 
of the lessee or mortgagee, impose any other 
easement on such property, unless it be to take 
effect on the termination of the lease or the re- 
demption of the mortgage. 

Explanation. — A security is insufficient within • 
the meaning of this section unless the value of 
the mortgaged property exceeds by one-third, or, 
if consisting of buildings, exceeds by one-half, 
the amount for the time being due on the mort- 
gage. 

11. No lessee or other person having a deri- Lessee, 
vative interest may impose on the property held 

by him as such an easement to take effect after 
the expiration of his own interest, or in derogation 
of the right of the lessor or the superior proprie- 
tor. 

Commentary. 

The rale enacted in this section is comprehended in the 
general rale enacted in Sec. 8. 

12. An easement may be acquired by the qXe^eS^-"^' 
owner of the immoveable property for the bene- 
ficial enjoyment of which the right is created, or 
on his behalf, by any person in possession of the 
same. 

One of two or more co-owners of immoveable 
property may, as such, with or without the consent 
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Digitized by 



Google 



70 fiY WHOM lASEHSimi ABA ACQUIRABLE. [OHAP. U, 

of the other or others, acquire an easement for 
the beneficial enjoyment of such property. 

No lessee of immoveable property can acquire, 
for the beneficial enjoyment of other immoveable 
property of his own, an easement in or over the 
property comprised in his lease. 
Commentary. 

'* Owner/* in this section, would seem to be intended to 
mean " absolute owner."(i) Yet, if this is so, the section can 
hardly be taken to be exhaustive of the persons " who " 
(to use the words in the margin of the section) " may acquire 
easements." For, by grant or covenant, a person having a 
limited interest in a tenement—- such as a tenant for life, or 
a lessee — can acquire an easement in respect of such tenement 
limited to the period of his (or of his or her representatives' 
or assigns ') possession thereof, or, it may be, to only a por- 
tion of such period(3), and in such a case the easement would 
appear to be in no sense acquired " on behalf of " the absolute 
owner of the dominant tenement. 
Prescriptive By prescription an easement can only be acquired by a 

acquirable by tenant, or other person having a limited interest in the dom- 
iSVo^w inant tenement, on behalf of and in right of the landlord or 

?*?fP*^i.^" ^" other reversioner. This is so as well in the case of pre- 
half of rever- ^ ^ 

sioner. scription according to the English common law as prescription 

under the Prescription Act. (3) In Ivimey v. Stocker^^)^ Lord 
Cranworth, L. C, in his judgment, said : " The rights of the 
bounders cannot be sustained on the ground of prescription, 
for to support a right on such a ground, the persons insisting 
on it must have, either in themselves or in those under whom 

(1) See note to S. 4 (pp. 6, 7) as to the use of this word in this Act. 

(2) See S. 6 and S. 8, III. (d), and S. 37, III. (c). And see Large v. Pittj 
Peake, Add, Ca. 152 j Keymer v. SummerSy Bull. N. P. 74, cited 3 T. R. 
157 ; Bright v. Walker, 1 C. M. & R. at p. 222 ; Wheaton v. Maple ^ Go, 
L. R., 1893, 3 Ch. at p. 62, 65. 

(3) 4 Rep. 31, 32; 1 Steph. Oomm. 691 (10th ed.) j Udit Singh y. 
Kashi Ram. I. L. R., 14 All. 185, at p. 189; Kristna Ayyan v. Venkatom 
chella MudaU,7 M. H. C R. 60, at p. 64 (per Inkes, J.) 

(4} L. R., 1 Ch. App. 896, at p. 405. 
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they derive title, an estate in fee simple, and l)oanders cer- 
tainly have no such estate." And in Wheaton v. Maple 8f (?o.,(l) 
LiKDLET, L.J., in his judgment, said ; " The whole theory 
of prescription at common law is against presuming any 
grant or covenant not to interrupt by or witM^) any one 
except 'an owner in fee. A right claimed by prescription 
must be claimed as appendant or appurtenant to land, and 
not as annexed to it for a term of years,'* And in Eohson v. 
EdwardsW, in which one of two tenants of different tene- 
ments under the same landlord was held to have acquired 
under the Prescription Act, S. 3, an easement of light 
against the other tenant, North, J., in his judgment said : 
" At that time, therefore, when that lease expired, the twenty 
years had run, and the right had become absolute and in- 
defeasible appurtenant to that house, as it was then occupied 

by the plaintiff When twenty years had run, the 

right was acquired absolute and indefeasible in respect of 
the access of light to that house ; and when the house was 
leased afterwards, the right given by law passed with it, not 
by reason . of the lease, though, no doubt, the person who 
became tenant went in under the lease." 

In the case provided for in the third paragraph to this Third para- 
section, the enjoyment of the benefit (claimed as an easement) 
in or over the tenement leased would not be an enjoyment by 
the person as of right qud owner of the other tenement, and 
as against the owner of the leased tenement, for the former 
person alone has the right of possession and enjoyment of 
the leased tenement, and the owner of it has no such right 
and consequently no power to obstruct or resist the enjoy- 
ment of the benefit in question. " No action of trespass," 
said Bacon, Y. C, in his judgment in Outram v. Maude (4) 
"could have been maintained by the lessor against the 
tenant during the demise. No action for an injunction re- 

(1) L. R., 1893, 3 Ch. at p. 63. 

(2) The word" with '* is not in italics in the original, but is purposely 
italicized here. 

(3) L. R., 1893,2 Oh. 146, 149, 150. 
^4) L. R., 17 Oh. D.y p. 406, 
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straining him from the use of the old drain could have been 
maintained by the landlord against the tenant during the 
continuance of the demise.'' 

ne^es^ty and 13. Where One persou transfers or bequeaths 
mlTnts!*^^" immoveable property to another,-7- 

(a) if an easement in other immoveable pro- 
perty of the transferor or testator is necessary 
for enjoying the subject of the transfer or bequest, 
the transferee or legatee shall be entitled to such 
easement; or 

(6) if such an easement is apparent and con- 
tinuous and necessary for enjoying the said subject 
as it was enjoyed when the transfer or bequest 
took effect, the transferee or legatee shall, unless 
a different intention is expressed or necessarily 
implied, be entitled to such easement ; 

(c) if an easement in the subject of the transfer 
or bequest is necessary for enjoying other immove- 
able property of the transferor or testator^ the 
transferor or the legal representative of the tes- 
tator shall be entitled to such easement ; or 

(d) if such an easement is apparent and con- 
tinuous and necessary for enjoying the said pro- 
perty as it was enjoyed when the transfer or 
bequest took effect, the transferor or the legal 
representative of the testator, shall, unless a 
different intention is expressed or necessarily 
implied, be entitled to such easement. 

Where a partition is made of the joint property 
of several persons, — 

(e) if an easement over the share of one of them 
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is necessary for enjoying the share of another of 
them, the latter shall be entitled to such ease- 
ment, or 

(f) if such an easement is apparent and con- 
tinuous and necessary for enjoying the share of 
the latter as it was enjoyed when the partition 
took effect, he shall, unless a different intention 
is expressed or necessarily implied, be entitled to 
such easement. 

The easements mentioned in this section, clauses 
(a), (c) and (e), are called easements of necessity. 

Where immoveable property passes by opera- 
tion of law, the persons from and to whom it so 
passes are, for the purpose of this section, to be 
deemed, respectively, the transferor and trans- 
feree. 

Illustrations, 

(a) A sells B a field then used for agricultural purposes 
only. It is inaccessible except by passing over A's adjoining 
land or by trespassing on the land of a stranger. B is enti- 
tled to a right of way, for agricultural purposes only, over 
A's adjoining land to the field sold. 

(6) A, the owner of two fields, sells one to B, and retains 
the other. The field retained was at the date of the sale 
used for agricultural purposes only and is inaccessible except 
by passing over the field sold to B. A is entitled to a right 
of way, for agricultural purposes only, over B's field to the 
field retained. 

(c) A sells B a house with windows overlooking A's land, 
which A retains. The light which passes over A's land to 
the windows is necessary for enjoying the house as it was 
enjoyed when the sale took effect. B is entitled to the light, 
and A cannot afterwards obstruct it by building on his land* 

10 
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(d) A sells B a bouse with windows overlooking A's land. 
The light passing over A's land to the windows is necessary 
for enjoying the house as it was enjoyed when the sale took 
effect. Afterwards A sells the land to 0. Here C cannot 
obstruct the light by building on the land, for he takes it 
subject to the burdens to which it was subject in A's hands. 

(e) A is the owner of a house and adjoining land. The 
house has windows overlooking the land. A simultaneously 
sells the house to B and the land to 0. The light passing 
over the land is necessary for enjoying the house as it was 
enjoyed when the sale took effect. Here A. impliedly grants 
B a right to the light, and takes the land subject to the 
restriction that he may not build so as to obstruct such light. 

(/) A is the owner of a house and adjoining land. The 
house has windows overlooking the land. A, retaining the 
house, sells the land to B, without expressly reserving any 
easement. The light passing over the land is necessary for 
enjoying the house as it was enjoyed when the sale took 
effect. A is entitled to the light, and B cannot build on the 
land so as to obstruct such light. 

(g) A, the owner of a house, sells B a factory built on 
adjoining land. B is entitled, as against A, to pollute the 
air, when necessary, with smoke aud vapours from the 
factory, 

(h) A, the owner of two adjoining houses, Y and Z, sells 
Y to B, and retains Z. B is entitled to the benefit of all the 
gutters and drains common to the two houses and necessary 
for enjoying Y as it was enjoyed when the sale took effect, 
and A is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying Z as 
it was enjoyed when the sale took effect. 

(^) A, the owner of two adjoining buildings, sells one to 
B, retaining the other. B is entitled to a right to lateral 
support from A's building, and A is entitled to a right to 
lateral support from B's building. 

(j) A, the own^r of two adjoining buildings, sells one to 
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B, and the other to 0. C is entitled to lateral support from 
B's building, and B is entitled to lateral support from C's 
building. 

(A;) A grants lands to B for the purpose of building a house 
thereon. B is entitled to such amount of lateral and subja- 
cent support from A's land as is necessary for the safety of 
the house. 

(I) Under the Land Acquisition Act, 1870, a Railway 
Company compulsorily acquires a portion of B's land for the 
purpose of making a siding. The Company is entitled to 
such amount of lateral support from B's adjoining land as is 
essential for the safety of the siding. 

(m) Owing to the partition of joint property, A becomes 
the owner of an upper room in a building, and B becomes the 
owner of the portion of the building immediately beneath 
it. A is entitled to such amount of vertical support from 
B's portion as is essential for the safety of the upper room. 

(n) A kts a house and grounds to B for a particular 
business. B has no access to them other than by crossing 
A's land. B is entitled to a right of way over that land 
suitable to the business to be carried on by B in the house 
and grounds. 

Comm^iitai^y. 

In a note to Pomfret v. RicroftiX), it is said : ** Where a man Pftragraphs 

. . (a) (c) (e). 

having a close surrounded with his own land grants the close Easements of 

to another in fee, for life, or years, the grantee shall have a ^©c^ss^^y* 

way to the close over the grantor's land as incident to the 

grant j for without it he cannot derive any benefit from the 

grant." This statement of the law was cited with approval 

and followed by the Lord Chancellor in Guyford v. Moffati^^)^ 

in which a' tenant was held to have a right of way of 

necessity against his landlord. And, conversely, if an 

alienation is made of land adjoining other land which the 

alienor retains, and to which no access is possible except by 

(1) 1 Wms. Saund, 321 n. 6. 

(2) L. B., 4 Ch. App. 133. 
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crossing the land alienated, there is an implied reservation 
in favor of the alienor of a right of way of necessity over 
the latter land.(^) 

Where an occupant of a plot of land under fazendari tenure 
had enoroached on a piece of the adjoining land of his land- 
lord, which thereby in effect was added to and became part 
of the tenure, he was held to have a right of way of necessity 
as welJ in respect of the piece of land so added as in respect 
of the said plot, across the other land of the fazendar which 
completely surrounded both the plot and the piece of groand 
80 added. (2) 

When the tenement transferred is trasf erred by the trans- 
feror in the capacity of a trustee, the transferee is equallj- enti- 
tled to a right of way of necessity over a tenement belouging 
to the transferor in his own right as he would be if the latter 
had been beneficial owner instead of trustee of the property 
transferred.^) 

The law, as to easements of necessity, is the same in those 
parts of British India where the Easements Act is not in 
force.(4) 

In order that an easement of necessity may be created, 
there must be necessity in the strict sense of the term ; 
inconvenience, however great, is not sufficient. (5) Thus if 
a man has some other way to and from his own land, how- 
ever circuitous and inconvenient that way may be, and how- 
ever advantageous a passage across his neighbour's land 
might be, he cannot acquire a way of necessity over the neigh- 
bour's land. And where a line of railway intersected M's 
land, and the railway company had, under statutory powers, 
bought from him the strip of land over which the line 
was carried as well as a piece of his land adjoining the line 

(1) Clark v. Cogge, Cro. Jac. 170. 

(2) Esubai v. Damodar IshvardaSy I. L. R., 16 Bom. 562. 

(3) Howton V. Pearson, 4 R. R. 581 ; 8 T. K., 50. 

{4i) Cham Surnokar v. Dokouri Chunder ThakooVj I. L. B., 8 Cal. 956 j 
Bee at p. 958. 

(5) Holmes v. Goring, 2 Bing. 76 ; Troctor v. Hodgson, 10 Exch» 824 j 
Wutzler V. Sharpe, I. L. R. 15 All. 270, 281, 292 ; Municipality of City 
oj Poona v. Yaman Bajaram Qholap, I, L« R., 19 Bom. 797t 
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on the East side, but the right to the minerals tinder the 
line and that adjoining piece of land was reserved to him, 
and subsoqaently the company had, nnder their powers, 
bonght the minerals under the line but not those nnder the 
said adjoining piece, it was held that, as under the Railways 
Clauses Act and the Special Act applying to this railway M 
was entitled to make passages from his land on the West 
side, of the line, for the purpose pi getting at and working 
the minerals under the surface of the piece of land on the 
other side of the line, a right of way for that purpose over 
the line, which would otherwise have been impliedly reserv- 
ed to him, was not so reserved, and he was only entitled to 
tunnel under the railway for that purposeXl) In a Bombay 
case, in which a tenant was held entitled to a way of necessity 
over his landlord's adjoining land, which included the use of 
such way by sweepers employed by him, it was said that 
" whether it would be right in this country to apply " the 
realing in Bolton v. BoUoni^) that the grantee is only enti- 
tled to oae way of necessity " under all circumstances, having 
regard to the prejudice of the higher castes, which prevails 
in this country, against being brought into proximity with 
persons whose occupation it is to remove the contents of 
privies, may be open to doubt. "(3) 

The rule of the English non-statutory law is the sttme 'M) Paragraph ft). 
and by the Conveyancing and Law of Property Act, 1881, 
8. 6, it is enacted that a conveyance (which is defined to in- 
clude any transfer inter vivo8)i^) of land (which is defined to 
include houses and other buildings, and corporeal heredita- 
ments generally) (6), shall, if and so far as a contrary in ten* 

(1) Midland Railway Co. v. Miles, L. R., 33 Oh. D. 632, 644 j 80 Oh. 
D. 634. 

(2) L.R., UOh. D. 971. 

(3) Esuhai \, Damodar IshvardaSy I. L. R., 16 Bom. 559, 560* 

(4) Folden v. Bastard, L. R., 1 Q. B. 156, 161 ; Watts v. Kelson, L. R. 
6 Oh. App. 166; Dayley v. Q. W. H. Co., L. K. 26 Oh. D*. at p. 438 (per 
Ohitty, J.) ; Palmer v. Fletcher, I Lev. 122 ; Phillips v. Low, L. B., 1.S92, 
1 Oh. 47 ; Beddington v. Atlee, L. R., 36 Oh. D. at p. 322. 

(5) S. 2, (v), of the Act. 

(6) S. 2, (U). 
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tlon is not expressed in the conveyance, be deemed to include 
and shall operate to convey wifch the land ** all . . . commons, 
. . . ways, passages, lights, waters, watercourses, libei^fcies, 
privileges, easements, rights and advantages whatsoever 
appertaining or reputed to appertain to the land or any part 
thereof or at the time of conveyance demised, occupied or en- 
joyed with or reputed or known as part or parcel of or appur- 
tenant to the land or anj part thereof,"{^) These words thus 
to be read into conveyances by implication, unless and so far 
as not so expressly excluded, have the effect not only of 
transferring to the transferee of the land any easement ah'eady 
existing, and annexed thereto, bat also of converting into 
easements to which the transferee, as such, becomes entitled, 
any gftteisi-easements, whether apparent and continuous or 
not, which the transferor, or his tenant, may have been using, 
at and before the time of the transfer, for the beneficial 
enjoyment of the property transferred, over other and ad- 
joining property belonging to him. (2) See, further, as to 
this enactment, note to S. 19. 

Where a way over another tenement of the transferor, 
enjoyed for the beneficial use of the tenement transferred, is 
a formed road, it has been held to be in the nature of a 
continuous and apparent easement so as to pass to the trans- 
feree by implied grant, even though there were no general 
words in the instrument of transfer; (3) or bo reserved 
to the transferor, by implied reservation. (4) In Tho- 
mas V. Ou'e»(4) the Court of Appeal, in their judgment, 
said : " it is urged that alike in implied reservations and in 
implied grants a rule exists to this effect, that whilst such an 
implication may arise in the case of easements of necessity 
and continuous easements, it cannot arise in the case of 

(1) S. 6 of the Act. 

(2) See In re Peck and London School Board. L. K., 1893, 2 Oh. 
315,320. 

(3) Broivn v. Alahaater, L. R., 37 Ch. D. 490. See also Fuid v. Metro- 
politan Ry. Co. L. R., 17 Q. B. D. 12 ; Watts v. Kelson. L. R., 6 Oh. 
166, 174. 

(4) Thomas v. Owen, L. R., 20 Q. B* D. 225, 231. 
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easements which are neither of necessity nor coofcianoas, 
and for this proposition Polden v. Bastard (1) is cited, and 
many other anthorities ^ight have been invoked. But on 
this principle, as established by snch decisions, there has been 
engrafted by other decisions an exception in the case of a 
formed road made over an alleged servient tenement to and 
for the apparent use of the dominant tenement (per Beulh- 
WELL, B., in Langley v. Hammond (2) ; Watts v. Kelson (3) ) ; 
and if the exception arises in the case of a grant we think it 
ought to arise in the case of a reservation made to support 
an earlier grant, as in the present case '' (^). And in Baring 
V. Abingdon, Bowen, L. J., said (obiter): " Where you find a 
formed road which is obviously and visibly laid out for the 
purpose of rendering the enjoyment of a particular house or 
land moie feasible, the right to enjoy the formed road passes 
by implication, certainly when there are words capable of 
passing it, and I see no reason to think that it would not 
pass in a similar case without any words at all.''(6) In 
Wutzler v/ SharpeW the Allahabad High Court held that 
a right of way over a made and visible path on other adjoin- 
ing land of the transferor had not been acquired by the 
transferee of a house and land as an apparent and oontinaous 
easement, although it was used at the time of the transfer 
for the baneficial enjoyment of the house and was necessary 
for the enjoyment of the house in the state in which it was 
at the time of severance ; the transferee having refused to 
produce, though he could have produced, the deed of transfer, 
and the Court being consequently precluded from ascei taining 
whether an intention that such a right should not pass was 
expressed or necessarily implied in that deed. The Court 
referred to Bailey v. 0. W. B. Oo.C^), but did not refer to, 

(1) L. R., 1 Q. B. 156. (3) L. R. 6 Ch. 166. 

(2) L. R., 3 Ex. 161. (4) L. B., 20 Q. B. D. 231. 
(5) L. R., 1892, 2 Oh. at p. 398, 399. See also observations of Chitty, 

J., (also obiter) in Bailey v. 0. W. B. Co., L. R., 26 Ch. D.. at p. 441, 
442. * . ' 

(6) I. L. R., 15 All. 370. 

(7) L. R., 26 Oh. D. 484. 
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nor, apparently, consider, Brown v. Alahasteri^) nor Ford v. 
Metropolitan E, Oo.(2) nor Thomas v, Oweni^). 

Where the owner of tenements A and B sells A and exe- 
cntas a conveyance of it to Z, bat previously to the contract 
for the sale of A to Z, has contracted to sell B to Y, though 
the conveyance of B to Y is not executed till after the exe- 
cution of the conveyance o£ A to Z, Z cannot, under the 
English law, acquire by the transfer any continuous and 
apparent easement (not being an easement of necessity) in 
B, becauge at the time of the contract for sale, as well as at 
the time of the conveyance, of A to Z, Y was, by virtue of 
the contract for sale to him, the beneficial owner of B, and 
the vendor was only a trustee of it for Y(4). 

"unless a dif- ^^ Myers v. Oatiersony^^) by the contract between the 
tionlfl earore **' P^^^'^^s the righf. to light impliedly conveyed to the grantee 

ed or necessa- of a house was, it was held, made subiect to a right reserved 

nly implied." . 

to the grantor to build, for certain purposes only, on. adja- 
cent land retained by him, notwithstanding that by such 
building he might obstruct the access of light to the grantee's 
house, and a building erected by the grantor's successor in 
title, on the land so retained, obstracfcing such access of light, 
was held not to have been built for those purposes, and there- 
fore not to be within the reservation, but an invasion of the 
right to light of the grantee of the house. In Wilson v. 
Queen's Oluh (6) the owner of a certain piece of land, which 
was laid out for building, granted a lease of a portion of the 
land to the plaintiff's predecessor in title, upon, and in con- 
sideration of, the lessee having erected a house thereon. The 
entire property, of which a portion had been so leased, bad 
previously to the lease been mortgaged to a person who subse- 
quently conveyed to the defendant the portion of it not com- 
prised in the lease. The defendant used the land so conveyed 

(1) L. B., 37 Ch. D. 490. 

(2) L. B., 17 Q. B. D. 12. 

(3) L. R., 20 Q.B. D. 225, 231. 

(4) Beddington v. Atlee, L. B., 35 Oh. D. 317. 

(5) L. B., 43 Oh. D. 470. 

(6) L.B., I891,3 0h. 522. 
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to Ilim as ft crideefc fidd, and be et^eted along the odge of it 
where it adjoined the piaiatifrs property a hoarding^ in order 
to prevent the tenants of the plaintiff's honse from looking 
into the cricket field, which materially obstructed the access 
of light to, and darkened, some of the windows of the plain- 
tiffs' honse. It was held that, assuming that under the cir- 
onmatances existing at the date of the lease, it must have 
been oontemplated by the parties, lessor and lessee, that the > 
rest of the land, adjoining the portion leased, was to be used 
as building land, the right to light impliedly granted to 
the lessee by the lease was not such as to prevent the ad» 
joining land being buiit on, but that, subject to this implied- 
ly reserved right of the lewor to build on that land and use 
it for building purposes, the right to light of the housd could 
not be interfered with ; and that therefore the defendant 
(who, as the mortgagee's transferee, was bound by the lease 
equally as the mortgagor, the leaoe having been made in ao« 
cordance with the requirements of s. 18. of the Conveyancing 
and Law of Properfy Act), in erecting the hoei^iDg, which 
was not a building nor an erection for building purposes but 
was put up for the purpose of preventing the oocupanis of 
the plaintiff's house from overlooking the cricket gronnd, 
was not within his right, and was infringing the plaintiff's 
right to light, and an injunction restraining the defen- 
dant from retaining the hoarding erected was granted. In 
Birmingham^ Dudley ^ Dietriet Banking Oo. v, £om»(U a 
corporation of a Town, having bought a tract of land in the 
Town under a scheme for effecting an improvement of that 
part of the Town, granted to the plaintiffs a lease of a piece 
of such land and a newly erected building thereon, abutting 
on a passage twenty feet wide, whi^h the corporation agreed 
to keep open and on the other side of which were at that 
time old buildings about twenty-five feet high. The corpora* 
tion demised the land on the other side of the passage to the 
defendant, who erected on the site of the old buildings a 

(1) L.B.,t8Ch.D.296. 

11 
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house eighty feet high, whioh materially interfered with the 
access of light to the windows of the plaintiffs' huilding. 
In an action for obstrnotion of light, it was held that, as the 
plaintiffs knew when they took their lease from. the corpora- 
tion that the premises leased to them were part of an in- 
tended new street and that on the land on the bther side of 
the passage were to be built other houses forming part of 
such street, there was an implication necessarily arising 
from the circumstances under which the lease to the plaintiffs 
was made that the plaintiffs were not to have such a right 
of light as would prevent the corporation or their transferees 
from building houses on the land on the opposite side of the 
passage, notwithstanding the plaintiffs* light might thereby 
be materially interfered with, and the suit was dismissed. 
In Broomfield v. Williamsi^) the defendant, the owner of 
a plot of land and a house which he had just built thereon 
and of an adjoining piece of vacant land, sold the plot and 
house to the plaintiff. The western side of the house con- 
tained windows facing the piece of vacant laud. A few 
months afterwards the defendant commenced building a 
house on that land so close to the boundary wall that it 
would, if built, materially interfere with the access of light 
to the plaintiff's windows. The defendant relied on the facts 
that in the deed of conveyance to the plaintiff and in a plan 
thereon the piece of land retained by the defendant was 
referred to as " building land ", and that the plaintiff knew 
when he purchased the plot and house that the defendant 
was about to build upon the vacant land ; but the deed con« 
tained no reservation to the vendor of a right so to erect 
buildings on that land as to darken the windows of the house 
conveyed to the plaintiff. It was held that the facts above 
mentioned relied upon by the defendant did not negative 
the implied right to light to the windows, passing over the 
defendant's adjoining land, which the plaintiff primd facie 
had as grantee of the house, for it was quite possible to 

(1) L.Ba897,10h.602, 
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bnild on that adjoining land withoat darkening those win- 
dows ; and that for the same reason such right to light was 
conveyed by the general words " together with all lights 
appertaining to or occupied or enjoyed with or reputed as 
part of " the house, which under s. 6, sub-s. 2, of the Convey- 
ancing Act, 1881, the conveyance must be read as if it con- 
tained, the reference in the conveyance and plan to the 
adjoining land as ** building land '' being insufficient to shew 
a " contrary intention " under sub-s. 4 of s. 6 of that Act. 

The rule expressed in this sub-section has been held to 
be applicable in a case where the enjoyment (which was of 
the water of an artificial watercourse flowing through land 
of the transferor other than that transferred into the land 
transferred) prior and up to the time of the transfer,*was 
not by the transferor bat by the transferee, he being at the 
time of such enjoyment in possession of the ^uosz-dominant 
land as a tenant of the transferor under an agreement for a 
lease. (1) The transfer was a lease for 999 years. 

Here there is a departure from the English law. By the Paragraph(ct). 
English law, upon the principle that a person cannot dero- 
gate from his own grant and that a grant is to be construed 
in favor of the grantee rather than the grantor, if the owner 
of immoveable property makes a transfer of a portion of that 
property, and retains the other portion, if he wishes to 
reserve to himself, as an' easement, any continuous and appa- 
rent ^MOw-easement which he enjoyed over the transferred 
portion for the benefit of the portion retained while he owned 
the entire property, he must reserve it expressly in the grant, 
otherwise he will not be entitled to it by implication ;(2) 
except where it is one of neces8ity,(3) or where the tene- 

(1) Morgan v. JTtrfty, I. L. B., 2 Mad. 46. 

(2) Wheeldon v. BurrowSy L. B., 12 Oh. D. 31, 59 (overruling Pyer v. 
Carter, 1 H. & N. 916) j White v. Bass, 7 H* & N. 722 ; Sufleld v. Brown, 
4 DeG. J. & S. 185 j Crossley ^ Sons v. Lightowler, L. B., 2 Ch. App. 478 ; 
Tenant v. Ooodmn, 2 . d. Baym. 1093 j Taws v. Knowles, L. B., 1891, 
2 Q. B., 564. 

(3) Wheeldon v. Buitows, L. B , 12 Ob. D. 49 ; Crossley ^ Bws, Ld, 
V. Lightoioler, L. B., 2 Ch. App. 486; Pirmington v. OaUand, 9 Ex. 1, 
12 ; Daviesy. Sear, h B., 7 Eq. 427, 431. 
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menfc graatod Mtd the tetMiBeai retamed are parts ol <me 
eaiire Ucx^^ hid ook or ia be laid omt in accordance with 
what Lerd ErrzaiKALD in £iM9e2^l v. ?Fa/;^<^ termed a *^ eommon 
niteffdependent. design. ''(^) This latter class of eases, -jpteopetiy 
ref^affded, is not an exeeptioii to the rule : Lindlbt, Lv J., in 
BurneU V. Waitt^ said, referring to Wkeeldon r. Burrows : '^ 1 
take the general rale to be as there laid down, bat, in mj 
ofiimon, thia case does not fall withia it. This is no4 the 
case of a Tender of a piece of land attempting to derogate 
iwom his own grant. li is more like the case of sereral 
persons interested in seyeral pieces of land all agreeMig to 
hculd mpan them in a particular way, so as to acGommocbte 
one another, and of one of them afterwards, when the bnild- 
inga are np, insisting on rights which are qnite inconsistent 
with the enjoyment ol the bnildii^s as erected. There is xbo 
aathoritj todww that in such a case any one of such persons 
eonld aftttrwaards btEild on his land so as to obstmet his 
neighboar's l%h;ts, and in the absence of snch anthority I am 
oi opinion that he cannot do so. In such a case it appears 
to me that the cress easements which are created im the first 
iastaBoe are impliedly granted in equity if no4 at law, and 
if s«ch easements are apparent, no porehaser can protect 
• bifliself against them \^ alleging that he boi^ht without 
]iotiee:clthem."r2) 

Where, in British India, the Easements Act does not (or 
did not at the time when the cause of action arose^ ex- 
tend» the English rule, that there is no implied reserration 
of a right to light or.other continuous and apparent easement 
in favor of a grantor, has been held to be the rule which 
ought to be followed, as being the rule which accords with 
equity and good conscience, rather than the contrary rule 
which has been adopted by the Indian Legislature in &Rib- 
section(d) of s. 13 of the Basements Act.W 

(l> L R., 10 App. Oas., at p. 615. 

(2) L B., 25 Oh. D. at p. 578, 579. This passage is cited with ap- 
proval by Lord Fitzgerald in the appeal before the House of Lords : 
L. B., 10 App. OiBB., at p. 616. 

(3) ChunilaZMancha'FcmiY, MantshankarAtmaram, I. L. B., 18 Bom. 
616. 
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See also note ta paragraph (6) of this section. 

The rule enacted bj this section as to easements created Paragrapli(/}. 
on a partition of joint property is applicable in parts of India 
wh^re this Act is not in force and was applicable in those 
parts where it was not in force ti!l Act VIII of 1891 came 
into operation.(l) 

The case of an owner of two adjoining tenements transfer- 
ring one of them to one person and the other to another by 
contemporaneons conveyances, or devises which vest con- 
temporaneously, is not provided for in this section. In such 
a case the transferee of either tenement is, by the English 
law, entitled to any continuous and apparent easement over 
the other tenement which was enjoyed immediately before 
the transfer, whether inter vivos or testamentary, took efPect, 
provided the transfer to him was, at the time when it took 
effect, known (as in the case of the devise it must have been) 
to the other transferee ;(2) and this has been held to be the 
law of India. (3) In Phillips v. Loto^i^) which was a case 
in which a testator devised a house to one person and an ad- 
joining field to another devisee, it was contended that the 
doctrine of implied grant of rights to light and other conti- 
nuous and apparent easements in cases of simultaneous trans- 
f ertf of two adjoining tenements was limited to transfers 

(1) Pnrshotam Sdkharamr, Dnrgoji Tt^carcany I. L. R., 14 Bom. 462; 
Bottlewalla v. Bottlewalla, 8 Bom., H. C. B., O. 0., 181 ; Modhooaoodun 
Bey V, Biaeonath Bey, 15 Beng. L. E„ 361. Gharu Sumokar v. Bohouri 
Chunder Thakoor, I. L. R., 8 Cal. 966. 

(2) Allen t. Taylor, L, R., 16 Ch. D. 355 ; Swanehorough v. Coventry, 

9 Bing. 305 ; Compton v. Bdcharda, 1 Price 27 j Rusaell v. Watts, L. R., 

10 App. Gas. 500 ; 25 Ch. D. 573. See also Bigby v. Ben/nett, L. R., 21 
Ch.D. at667. 

(3) Belhi and London Bank,, Ld, y. Hem Lall Butt, I. L. R., 14 Gal. 
839, 863. See also Gharu Surnokar y. Bokouri Chunder Thakoor, I. L. R., 
8 Gal« 956, in which case however it is not clear whether the grants of 
the two tenements were simultaneoas. In that case moreover, the 
easement claimed was a right of way over a path, which is a disconti- 
nuous easement, and it is therefore difficult to see why the Bench 
sboold have sent the case back to the District Judge to determine 
(inter alia) whether the easement existed on the ground that it was 
continuous and apparent and that the path had been used similarly 
before the severance of tiie two tenements. 

(4) L.R.1892,lGh.47. 
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arising out of contract between the parties, and to convey- 
ances for valuable consideration, but this contention was 
over- ruled, and the rule was held to apply to devises under 
a will, as well as to simultaneous conveyances inter vivos. 
lttu8tration(h). In cases of transfer of immoveable property, a grant of an 
easement may be implied from the purpose or object for 
which the property is transferred. Thus where A applied 
to B. & Co. for the sale to him of a piece of land, for the pur- 
pose of erecting thereon an iron foundry and other buildings, 
and informed B. & Co. of the purpose for which he required 
the land, and it was at the time of the sale and conveyance 
of the land fully known to the vendors that the purchaser 
required the land for that purpose, it was held that thei'e 
was an implied covenant on the part of the vendors to give 
the purchaser such support from adjoining land, which be- 
longed to the vendors, as would be required for supporting 
the buildings intended to be erected on the land sold, when 
erected. (1) Such a case as this is, as is shewn by Illustration (k) 
to this section, regarded by the framers of this Act as a case 
of a grant of an easement of necessity as defined in this sec- 
tion, but it may be doubted whether that definition as it 
stands, and without some expansion, includes a case of a 
contingent grant of an easement of necessity, like this, for 
the grant of the support is contingent upon the transferee's 
erecting the building ; it is not exactly the same as the case 
where the land is transferred with the building already erected 
upon it at the time of the transfer. In Bigby v. Bennetti^) 
the question was mooted but not decided by the judges, 
whether the ordinary rule that on a grant of land for build- 
ing purposes there is an implied grant of a right of support 
to the building, when erected, from other adjoining land of 
the grantor, would apply in a case where the adjoining land 
was granted to another grantee contemporaneously with the 
grant of the land for building purposes, or in a case where 

(1) 8idd<m8 t. Short, L. R., 2 0. P. D. 672, 577, 

(2) L. R., 21 Oh. D., p. 667, 669. 
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such a right of support would render it impossible to build on 
the adjoining land, or in a case where the grantee knew that 
the grantor intended to use the adjoining land for a parti- 
cular purpose, and the right claimed by the grantee was in- 
consistent with that purpose. That in the last two of such 
cases the rule would apply under this Act, is shown by this 
section and its Illustration (k). 

See also note to Sec, 8 (pp. 50 and foil.), 

14. When [a]^^) right to a way of necessity is Direction of 
created under section thirteen, the transferor, the 7^j.^ ^^^^ 
legal representative of the testator, or the owner 

of the share over which the right is exercised, as 
the case may be, is entitled to set out the way ; 
but it must be reasonably convenient for the do- 
minant owner. 

When the person so entitled to set out the way 
refuses or neglects to do so, the dominant owner 
may set it out. 

Commentary. 

This section accords with the English law.(2) 

15. Where the access and use of light or air Acquiaitionby 
to and for any building have been peaceably en- p'^®"^"^ *^°* 
joyed therewith, as an easement, without interrup- 
tion, and for twenty years, 

and where support from one person's land, or 
things affixed thereto, has been peaceably re- 
ceived by another person's land subjected to arti- 
ficial pressure, or by things affixed thereto, as an 

(1) Amended by JLot XII of 1891. 

(2) See Bolton v. Bolton, L. E., 11 Ch. P. 968 j Pearson v. 8p$nc^f 
1 3. A S. 671, 685, 
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easement, without interruption, and for twenty 
years, 

and where a right of way or any other easement 
has been peaceably and openly enjoyed by any 
person claiming title thereto, as an easement, and 
as of right, without interruption, and for twenty 
years. 

The right to such access and use of light or air, 
support or other easement shall be absolute. 

Each of the said periods of twenty years shall 
be taken to be a period ending within two years 
next before the institution of the suit wherein 
the claim to which such period relates is con- 
tested. 

Explanation L — Nothing is an enjoyment with- 
in the meaning of this section when it has been 
had in pursuance of an agreement with the owner 
or occupier of the property over which the right 
is claimed, and it is apparent from the agreement 
that such right has not been granted as an ease- 
ment, or, if granted as an easement, that it has 
been granted for a limited period, or subject to a 
condition on the fulfilment of which it is to cease. 

Explanation 11. — Nothing is an interruption 
within the meaning of this section unless where 
there is an actual cessation of the enjoyment by 
reason of an obstruction by the act of some person 
other than the claimant, and unless such obstruc- 
tion is submitted to or acquiesced in for one year 
after the claimant has notice thereof and of the 
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person making or authorizing the same to be 
made. 

Explanation III. — Suspension of enjoyment in 
pursuance of a contract between the dominant and 
servient owners is not an interruption within the 
meaning of this section. 

Explanation IV. — In the case of an easement to 
pollute water, the said period of twenty years be- 
gins when the pollution first prejudices percep- 
tibly the servient heritage. 

When the property over which a right is claim- 
ed under this section belongs to Government, 
this section shall be read as if, for the words 
" twenty years," the words '^ sixty years" were 
substituted. 

Illustrations. 

(a) A suit is brought in 1883 for obstructing a right of 
way. The defendant admits the obstruction, but denies the 
right of way. The plaintiff proves that the right was peace- 
ably and openly enjoyed by him, claiming title thereto as an 
easement and as of right, without interruption, from 1st 
January, 1862, to 1st January, 1882, The plaintiff is entitled 
to judgment. 

(6) In a like suit the plaintiff shows that the right was 
peaceably and openly enjoyed by him for twenty^years. 
The defendant proves that for a year of that time the plain- 
tiff was entitled to possession of the servient heritage as 
lessee thereof and enjoyed the right as such lessee. The suit 
shall be dismissed, for the right of way has not been enjoyed 
'* as an easement" for twenty years. 

(c) In a like suit the plaintiff shows that the right was 
peaceably and openly enjoyed by him for twenty years. The 
defendant proves thQ,t the plaintiff on one occasion during 

1% 
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tbo twenty years had admitted that the user was not of right 
and asked his leave to enjoy the right. The snit shall be 
dismissed, for the right of way has not been enjoyed ^* as of 
right" for twenty years. 

Commentary. 

This section This section is, evidently, retrospective, in respect that the 
tive. whole or part of the prescriptive period of enjoyment, on 

which the claim to an easement is fonnded, may have been 
prior to the coming into force of the Act. It was held, in 
Bimper v. Foley (l), that the 3rd section of the Prescription 
« Act of 1832 was thns retrospective, and that the plaintiff 
therefore had acquired thereunder a right to light by enjoy- 
ment from 1815 to 1835. Sir W. Page Wood, V. C, in his 
judgment, said: "The Act passed in 1832 says (sect. 3), 
that " when the access and use of light to and for any dwell- 
ing house, workshop or other building, shall have heen actu- 
ally enjoyed therewith for the full period of twenty years 
without interruption, the right thereto shall be deemed abso- 
lute and indefeasible" ; and those words are clearly retro- 
spective, so that the right may be acquired by virtue of 
enjoyment prior to the passing of the Act."(2) Similarly, 
in this section, the words " have been" and " has been," in 
the first three paragraphs, respectively, appear to be retrospec- 
tive; and this is shown, too, by Illustration (a) to the section. 
** peaceably." Enjoyment is non-peaceable, not only where it is exercised 
forcibly, but where the right is contested by the party 
against whom it is claimed, by litigation or ot he wise. (3) 
* as an ease- 1* is part of the definition of an easement, in Sec. 4, that 
it is a right of the owner or occupier of one tenement over 
another tenement " not his own." If the owner of the one 
tenement be also owner of the other, which he uses in some 
way for the more beneficial enjoyment of the former, snch 
his use of the latter tenement is by virtue of his own proprie- 

(1) 2 John, and Hem. 655. 
(2} 2 John, and Hem. 563. 
(3) Eaton v. i9win«#(i Waterioorks^ Qo,^ 17 Q. B. 267. 
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tary rights in ifc ; hence there can be no prescriptive acquisi- 
iion so long as there is unity of ownership of the two tene- 
ments ;(1) and hence also union of ownership of two tene- 
ments extinguishes a pre-existing easement to which one was 
subject in favor of the other (see Sec. 46). But not only unity 
of ownership, but unity of possession, of two tenements, 
renders prescriptive acquisition of an easement over one in 
favor of the other, by the person in possession of both^ im- 
po8sible.(2) Thus where the lessee of a tenement claimed 
to have acquired by prescriptive enjoyment, for the benefit 
of that tenement, an easement over another tenement of which 
he was also lessee, the claim was held unsustainable by 
reason of the unity of possession, though the two tenements 
were held under different landlords.(3) The definition of an 
easement in Sec, 4 of this Act, however, does not make it 
necessary that the servient tenement should be not only 
"not his" (the dominant owner's) " own" but also not in his 
possession, because though an easement is suspended by the 
dominant owner becoming entitled to the possession of the 
servient tenementfor a limited intere8t,(4) it is not extinguish- 
ed thereby, unless and until he has been in such possession 
for twenty years ; (5) and it is therefore possible, when once 
an easement has been acquired by prescription or otherwise, 
for the easement to exist (though only in a state of suspen- 
sion, and as a (juaai- easement, as to enjoyment,) notwith- 
standing the servient tenement being in the owner's posses- 
sion. 

On the same ground user under a claim of right of owner- 
ship of the property, in or over which such user is had, 
cannot operate to found a right of easement over that pro- 
perty. (6) 

(1) See Bright v. Walker ^ 1 0. M. & R. 219j Outram v. Maude^ L. iT., 
17 Oh. D. 391. 

(2) See Illu8tration{h) to this section, and Modhooaoodun Dey ▼. 
Bissonath Dey, 15 Be g. L. E. 361, 365. 

(3) Clay V. Thackerah, 9 0. & P. 47; Harbidge V. Warwickf 8 Bxoh. 652. 
(4; See s. 49. (5) See bs. 47, 61. 

(6) Chunilal Fiilchand v. Mangaldaa Govardka/nda$,lJjJR, 16 Bom.592* 
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" without in- The necessity that the enjoyment should be uninterrupted 
implies, according to the English law, that the person to 
whom the burdened tenement belongs should be in a position 
to be able to interrupt it. It is not, as Lord Penzancb said, 
in Dalton v. Angus S^) the mere lapse of time which is the 
ground of the right arising from enjoyment, " but the 
inferences which are reasonably drawn from the continuous 
existence of a given state of things during that period of 
time* These inferences are inferences of acquiescence or 
consent, and they are drawn from the fact that the person 
against whom the right is claimed has, for a length of time, 
failed to interrupt or prevent an enjoyment by his neighbonr 
which he might have interrupted had he so pleased." 
Inability on the part of the plaintiff to obstruct or prevent 
the enjoyment of the benefit claimed by the defendant, was 
the ground of the decision in Sturges v. Bridgmani^) that 
the defendant had not acquired an easement. The defend- 
ant carried on the business of a confectioner on premises 
abutting on one end of the plaintiff's garden, at the other end 
of which was plaintiff's house. In carrying on such business, 
the defendant created a noise. This noise caused no nui- 
sance to the plaintiff in his house ; but in 1878 the plaintiff, 
who was a physician, built a consulting room at that end 
of his garden which abutted on the defendant's premises, and 
the noise then became a nuisance to the plaintiff, who con- 
sequently brought his suit for an injunction. The defendant 
proved that he had made the noise for twenty years next 
before the date of the suit, 1878. It was held that inasmuch 
as the plaintiff was not affected by the noise as an action- 
able nuisance to him until he built the consulting room, the 
power of prevention, which is the basis of the presumption 
of acquiescence or consent on the part of the owner of the 
burdened tenement, did not exist till then, and therefore 
no easement either by prescription or by presumed grant had 
been acquired.(3) In connection with this, may be noticed 

a) L. R., 6 App. Oa. 8O5! 

(2) L. R., 11 Ch. D. 852. See also Arkwright v. Oell, 5 M. & W. 203. 

(S) Bee also note on Explanation IV to this section. 
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the difference, which was pointed out by the Court of Appeal 
in their judgment in Sturges v. Bridgman, between affirma- 
tive and negative easements, in respect of the power of 
interrnption of the enjoyment : " The affirmative easement 
differs from the negative easement in this, that the latter 
can under uo circumstances be interrupted except by acts 
done upon the servient tenement, but the former, constitut- 
ing, as it does, a direct interference with the enjoyment by 
the servient owner of his tenement, may be the subject of 
legal proceedings as well as of physical interruption. To 
pub concrete cases — the passage of light and air to your 
neighbour's windows may be physically interrupted by you, 
but gives you no legal grounds of complaint against him. The 
passage of water from his land on to yours may be physically 
interrupted, or may be treated as a trespass and made the 
ground of action for damages, or for an injunction, or both. 
Noise is similar to currents of air and the flow of subterranean 
and uncertain streams in its practical incapability of physical 
interruption, but it differs from them in its capability of 
grounding an action."(i) In that case {Sturges v. Bridgman)^ 
the Court of Appeal, in their judgment, said, (2; "The law 
governing the acquisition of easements by user stands thus : 
consent or acquiescence of the owner of the servient tene- 
ment lies at the root of prescription, and of the fiction of a 
lost grant, and hence the acts or user, which go to the proof 
of either the one or the other, must be, in the language of 
the civil law, nee vi nee clam nee jyrecario ; for a man cannot, 
as a general rule, be said to consent to or acquiesce in the 
acquisition by his neighbour of an easement througb an 
enjoyment of which he has no knowledge, actual or construc- 
tive, or which he contests and endeavours to interrupt, or 
which he temporarily licenses." And in the opinion of the 
Judges, taken and concurred in by the House of Lords, in 
Chasemorc v. Bichards^i^) it was said ; ** The presumption of 



(1) L. R., 11 

(2) L» R., 11 



Ch. D. 864. (3) 7 H. L. C. 370, 

Ch. D. 863. 
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a grant only arises where the person against whom it is to 
be raised might have prevented the exercise of the subject 
of the presumed grant," And in the judgment in Arkwright 
V. Gelip) the Court said, speaking of the Prescription Act 
of 1832 : "The Act expressly requires enjoyment for different 
periods * without interruption/ and therefore necessarily 
imports such an user as could be interrupted by some one 
capable of resisting the claim." The Indian Legislature has 
taken care to shew clearly what it means by ' interruption', 
by the second Explanation to this section : (2) which is 
substantially identical with the Explanation in Sec. 26 of 
Act XV of 1877 and that in Sec. 27 of Act IX of 1871. It 
might be thought that in requiring that the prescriptive 
enjoyment should be without a break in the enjoyment 
• caused by an obstruction (submitted to, or acqaiesecd in, as 
provided by the section) the Act impliedly required that the 
person over whose tenement the enjoyment is had should be 
in a position, from knowledge of the user, and otherwise, to 
be able, if he chooses, to obstruct the enjoyment. In a case, 
however, decided by the High Court of Calcutta under Act XV 
of 1877,(3) Garth, C. J., and Priksbp, J., held that a right of 
way or any other easement could be acquired by user, under 
that Act (XV of 1877), notwithstanding that the owner of 
the burdened tenement was ignorant of the user. They 
admitted that if the claim were made on the ground of 
immemorial user or of lost grant, as it still might be, the 
English law which r^uires knowledge on the part of the 
owner of the burdened tenement of the enjoyment, in order 
that a title could be acquired against him by such enjoy- 
ment, would apply; and also that such knowledge was 
necessary for the acquisition of a right under the English 
Prescription Act ; but they were of opinion that no part of 

(1) 5 M. & W. 203. ~~' 

(2) The English Prescription Act (s. 4) also proTides that the inter- 
ruption must have been submitted to, or acquiesced in, for one year 
after the claimant has had notice of it and of the person making it. 
Bee Appendix V. 

(3) Ar%an v. Bakhal Chunder Boy Chowdhty, I. L. R., 10 Cal. 214, 
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Act XV of 1877, nofc even Sec. 26, had anything to do with 
prescription; although the Act is "An Act" not only "for 
the limitation of suits" hut also ** for ottier purposes," and 
its Preamhle recites not only thi^t " it is expedient to amend . 
the law relating to the limitation of suits," (&c., hut that it 
is '* also expedient to provide rules for acquiring hy posses- 
sion the ownership of easements and other property ;" and 
although Sec. 26 of Act XV of 1877 (as also Sec. 27 of Act 
IX of 1871) is in the same form, as well as being the same 
in substance, as the section in the Easements Act relating to 
acquisition by prescription (Sec 15). As a proof that such 
knowledge of the burdened owner was not intended by the 
Indian Legislature to be necessary to the acquisition of an 
easement, they referred to the fact that Act XV of 1877 
contained no such proviso as that of Sec. 7 of the English. 
Prescription Act(l) in oases where the burdened owner is 
under a legal disability, and certain other cases, though it 
contained a provision, in Sec. 27, answering to See. 8 of the 
English Prescription Act, and protecting the rights of rever- 
sioners. They added " It is probable that the words * peace*- 
ably and openly,' which are not in the English Act, have been 
introduced into the Indian Act for the very purpose of * 
preventing these rights being acquired by stealth or by a 
constantly contested user, although actual knowledge of the 
user on the part of the servient owner may not be necessary." 
In Bhuhan Mohun Banerji v. Elliott, ^2) in which the 
plaintiffs claiitied a prescriptive right to light and air in 
respect of their house, in Calcutta, and which was decided 
under the English law as it stood before the Prescription Act, 
it was held that, in order to establish the right claimed, 
acquiescence on the part of the owner of the burdened tene- 
ment, in the enjoyment of the light and air, during the 
whole of the prescriptive period must be proved, and that, 
as during part of such period the owner of the burdened 
tenement was not in possession thereof himself, but lived at 



(1) See Appendix Y. (dj 6 fieog, L. B. 85, 
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Moorshedabad, and it was in the possession of his tenant, 
and the evidence did not prove that the owner had knowledge 
either acinallj, or constructively through an agent, of such 
enjoyment by the plaintiffs, and as,' if there was no such 
knowledge, there could be no acquiescence, the suit was dis- 
missed. (1) On appeal to Her Majesty in Council, their 
Lordships of the Privy Council said : ** It is admitted that 
the Prescription Act, 2 & 3 Will. 4, c. 71, does not apply, 
and that we must have resort to the English law which pre- 
vailed before its passing. So far as this would seem to be 
clear that the plaintiffs, in order t.o establish their title, would 
have to show an uninterrupted user of at least twenty years, 
with the acquiescence of the defendant, the owner of the 
servient tenement/*(2) But the case was decided by the 
Privy Council upon a different ground, viz. that about a 
month before the prescriptive period of enjoyment had ex- 
pired the defendants had given notice to the plaintiffs of 
their intention to erect the building of which the plaintiffs 
complained, and had in pursuance of such notice commenced 
its erection. Their Lordships held that under these circum- 
stances, though the building had not been raised to such a 
height as to amount to an obstruction to the plaintiffs' windows 
till some days after the twenty years had elapsed, the 
plaintiffs had failed to substantiate an uninterrupted user of 
the light and air for twenty years with the acquiescence of 
the defendants. 

Ordinarily, the power of resisting the user which the 
owner of the burdened tenement must have in order that the 
user may operate against him as prescriptive user, must be 
a power to interrupt without an immoderate expenditure of 
money or labour. In Well v. Bird.i^) Willes, J., said: "In 
general a man cannot establish a right by lapse of time and 



fl) See also Baxter y. Taylor, 4 B. & Ad. 72 ; Winslip v. Hudspethy 10 
Bxoh. 5 ; Daniel v. North, 11 Bast 372 : Wheaton v. Maple ^ Co., L. R. 
1898, 3 Ch. 48,57,62. 

(2) 12 Beng. L. R. 406, 409 j L. R., I. A., Snppl. Vol, 175. 

(3) 10C.B.(N,S.}2S5. 
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aoquiescence against liisiieighbonr, unless he shews iha^} the 
party against whom the right is acquired might have brought 
an action, or done some act, to put a stop to the claim, toUb' 
out an unreasonable waste of labour and expense.** It was on 
this groirad that a prescriptive right to the passage of cur- 
rents of wind and air to a windmill in Webb v. Bird, and to 
the passage of water by peroolafcion underground in Ghasemare 
V. BichardSjO) was held to be not acquirable. But to this 
general rule, the cases of prescriptive easements of light, and 
of support, are exceptions; see the notes, below, on those 
easements respectively, and see judgment of BLAOKBunir, J., 
in Webb v, Bird,i^) and the judgments of the House of Lords 
in Dalton v. AnffusA^) 

The enjoyment may be interrupted in respect of a part only 
of the tenement subjected to the enjoyment, so that a prescrip- 
tive right is not acquire4 in respect of that portion, but is 
acquired in respect of the rest of the burdened tenement. (*) 

See, further, note, below, on Explanation IL 

" Openly " is the opposite to clam, and implies that the "openly." 
enjoyment is had under such circumstances as to afford the 
owner of the property subjected to the enjoyment knowledge, 
or the means of knowledge, of such enjoyment taking place.(^) 
If the latter has no knowledge, nor means of knowledge, of the 
enjoyment, it is clear that he cannot be expected to resist it, 
and therefore that acquiescence or laches cannot be imputed 
to him .(6) In a case governed by Scotch law, Mclnroy v. 
Duke ofAthol (7), Lord Watson, with whose opinion their Lord- 
ships the other members of the House of Lords who heard the 
appealW expressed their entire concurrence, said inliis judg- 

(1) 7 H. L. 0. 849. And see s. 17(d) of this Aot. And see also note, 
belovr, on Temporary artificial waterconrses. 

(2) 13 C. B. (N. S.) 844. (3) L. E., 6 App. Oa. 790—832. 

(4) Davies v. Williams, 16 Q. B., 546, 657 ; Welcome v. Upton, 6 M. & 
W. 636. 

(5) Macpherson y. Scottish rights of way and recreation Society, L. B. 
13 App. Ca. 749 ; Dalton y. Angus, L. R., 6 App. Oa. 801. 

(6j Dalton v. Angus, L. B., 6 App. Oa., p. 801 (psr Lord Sklboenk, 
L. C.) ; Oray v. Bond, 2 Br. & Bingh. 671. 
07) L. E., 1891, A. 0. 629, 633. 
(S) Lord Bxamwell and t^e Ead of S^lwnffi. 

13 
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ment : ^' I do not doubt that, in order to found a prescriptiye 
right of servitude according to Scotch law, acts of possession 
must be overt, in this sense, that they must in themselves be 
of such a character, or be done in such circumstances, as to 
indicate unequivocally to the proprietor of the servient tene- 
ment the fact that a right is asserted and the nature of the 
right. The proprietor who seeks to establish the right 
cannot, in my opinion, avail himself of any acts of possession 
in alieno solo, unless he is able to show that they either were 
known or ought to have been known, to its owner, or to the 
persons to whom he entrusted the charge of his property. 
In many, indeed in most cases, where a servitude of way is 
claimed, the natural and necessary infei^ence arising from 
its local situation is that the user must have been known to 
the owner of the solum, or to those whose duty it was to give 
him information. But that is an inference which it would 
be very unsafe to derive from the mere fact of the occasional 
user of an isolated deer track in a region remote from public 
observation, which is only visited at rare intervals by a few 
sportsmen, foresters, or shepherds/' In that case the appel- 
lant claimed a right of way for sporting purposes over a pass 
running, nearly due east and west, between two mountains, 
the pass and the mountain land on either side of it, north 
and south, being the property of the respondent, and the land 
both on the east and west of the pass and adjoining both its 
extremities belonging to the appellant. The mountains and 
pass were only occasionally resorted to by the respondent 
and his predecessors in title, for purposes of sport, and by 
their foresters and shepherds. From 1841 to 1887, when the 
challenge was given which led to the institution of the suit 
shortly afterwards, the appellant and his predecessors and 
their friends or game-tenants at certain seasons in each year, 
in the course of their sport (the appellant's lands also were 
used principally for sporting purposes), used the pass as a 
convenient means of going from their ground lying on one 
side to their ground lying on the other side of the mountain 
ran^; but even "the appellant's own evidence pointed strongly- 
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to the inference that their use of the track was made in snch 
circumstances that it was not likely to come, and in point of 
fact never came, to the knowledge of the respondent or his 
predecessors " ; while " a large and concurrent amount of 
testimony had been adduced by the respondent, which shewed 
that the appellant's user was unseen by, and unknown to, 
. the proprietors of the Athole forest (the respondent and his 
predecessors) and their shepherds and foresters ; '' and on the 
only two occasions on which u^er of the pass by the appellant 
and his predecessor was shewn to have been known to the 
respondent and his predecessor respectively, the latter repu- 
diated the user as a trespass, on the first occasion by an order 
to the appellant's predecessor to turn back, and on the second 
by a letter of remonstrance, and the conduct thereupon of 
the appellant and his predecessor respectively was such as to 
imply an admission on their part of trespass. It was held 
that there was not such an open and unequivocal assertion of 
the right of way claimed as is required by the Scotch law in 
order to the establishment of a servitude of way* Where 
during the period of user on which a claim to a prescriptive 
right of way over land in the muf ussal was based the Govern- 
ment was the owner of that land, it was held that, assuming 
that knowledge on the part of Government of the user was 
necessary in order to the acquisition of the right (which, it 
was held, was not the case under the Limitation Act of 1877, 
8. 26, by which the case was governed (1)), such knowledge 
should have been presumed ; the land over which the way 
was used being in a village, adj oining the high road, and in 
the immediate neighbourhood of a public cemetery; the 
claimant having used it day after day for 30 or 40 years ; 
and two Government officers of the District having proved his 
use of the ?vay for many years.(3) ." If/' said Gabth, C.J., in 
the judgment of the Court, " the personal knowledge of the 
Collector were necessary in all cases to the acquisition of 
rights of way over Government land, such acquisition would 

(1) See the note on the case, above, pp. 94, 95. 
(%) Arzany. Bdkhal Chunder, I. L. B., 10 Oalo. 214, 
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be arlmost an impossibility. There is no reason wby Govern- 
ment sbonld be in any better position in tbis respect than 
any other land-owner, and there appears^to have been abund- 
ant evidence in this case from which the knowledge of the 
saperior Government officers should have been presnmed/*(l) 
See also Dawson v. Duke of Norfolk (2), a case of a claim to a 
common appurtenant by presumed grant, and Daniel v. 
NorthW and Wheaton v. Maple ^ Co.yi^) in both which cases 
claims to a right to light were based on (inter alia) presump- 
tion of lost grant. S^e also cases referred to in note on 
the words ** without interruption " (above, pages 92 — 97). 
In Bright v. Walker, in the judgment of the Court of Exche- 
quer delivered by Parke, B., he says, of the plaintifE's claim 
to a right of way under the Prescription Act, " Again, such 
claim may be defeated .... by the same means by which 
a similar claim arising by custom, prescription, or grant would 
now be defeasible, and therefore it may be answered by proof 
of ... . the absence or ignorance of the parties interested in 
opposing the claim, and their agents, during the whole time 
that it was exercised. "(6) It is to be observed that in the 
cases of light and air neither do the Easements Act or Act 
XY of 1877, nor did Act IX of 1871, require that the enjoy- 
ment should be had " openly," nor does the Easements Act 
require this in the case of an easement of support. And see 
the note, above, as to the effect of the requirement that the 
enjoyment should be " without interruption." In Maihuradas 
Nandvalahh v. Bai Amthii^) a case of a claim to an easement 
of light and air, under Act XY of 1877, which (as well as Act 
IX of 1871), unlike the Basements Act, requires the enjoy- 
ment, in such case, to be " as of right," it was held that the 
enjoyment of light and air, in order to be " as of right," must 
be " open and manifest, not furtive or invisible." 
**asof right." The expression "as of right,'* if used in the wider sense, 
includes " openly," and " peaceably," as well as " adversely," 

(1) T. L. R., 10 Oalc, 219. (4) L. R., 1893, 3 Oh. 48, 57, 62. 

(2) 1 Price, 246 j 16 R. R. 708. (5) 1 0. M. & R. at p. 219. 

(3) 11 East, 370. (6; I. L, R., 7 Bom. 622, 524. 
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OP " witkoat license or permission.'* It is ofbn, and I think 
ordinarily, nsed in this wider sense, in the English Courts 
and law-books. In Tickle v. Brown^W the Court, in their 
jadgmenfc, in reference to the use of the term in the Pre- 
scription Acfc of 1832, said : " Ifc seems, therefore, that the 
** enjoyment as of right" must mean an enjoyment had, not 
secretly or by stealth, or by tacit sufferance, or by permis- 
sion asked from time to time, or even on many occasions of 
using it, but an enjoyment had openly, nofcorionaly, without 
particular leave at the time, by a person claiming to use it 
without danger of being treated as a trespasser, as a matter 
of right," &c. And in Bright v. WalkeA^) the Court, in their 
judgment, said : ** In order to establish a right of way, and 
to bring the Case within this section'' (of the above-men- 
tioned Act), " it must be proved that the claimant has enjoyed 
it for the full period of twenty years, and that be has done 
so ** as of right,'* for that is the form in which by Sec. 5 such 
a claim must be pleaded ; and the like evidence would have 
been required, before the Statute to prove a claim by prescrip- 
tion or non-existing grant. Therefore, if the way shall appear 
to have been enjoyed by the claimant, not openly and in the 
manner that a person rightfully entitled would have used 
it, but by stealth as a trespasser would have done — if ho 
shall have occasionally asked the permission of the occupier 
of the land — no title would be acquired, because it was not 
enjoyed * as of rightV" And in Solomon v. Vintners* Gom- 
pany(^) Bramwell, B., said in his judgment : " Now a thing 
cannot be enjoyed as of right unless it is openly and visibly 

enjoyed it was an enjoyment clam, not openly, and 

consequently not as of right." In these, as in many more 
passages which might be referred to, it is clear that '' as of 
right " embraces the meaning of " openly " as well as that 

(1) 4 A. & E. 882. See also Mathuradas Nandvaldbh v. Bat Amthi^ 
I. L. R. 7 Bom. 522. 

(2) 1 0. M. & R., 219. Sise also Mason v. Shrewsbury 8f Hereford 
Railtoay Co., L. B., 6 Q. B., at p. 684 ; Arktorighty. QelU 5 M. <!k W. 203, 
223. 

(.3) 4 H. & N. 585. 
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of ** noi preaario. " And it ofien denotes the opposite to 
" vi** (" forcibly **) also. Bat in this section of the Ease- * 
ments Act the term ** as of right " (thongh there is no 
definition of it in the Act) is evidently nsed in a narrower 
sense in which it signifies the opposite of " precario " only ; 
for if it were taken in the larger sense, in which it com- 
prehends all the three senses, " peaceable," " open," and 
" not permissive," the words " peaceably " and " openly " 
in the third paragraph of the section woald be redandant. 

Where the prescriptive enjoyment is required to be as of 
right, a tenant cannot acquire an easement by prescription 
against his own landlord, nor against another tenant hold- 
ing under the same landlord.(l) " An easement," said Lord 
Cairns, L.O., in Oayford v. Moffatti^) ** must be acquired in 
respect of some tenement, and the only tenement in respect 
of which this easement could be acquired, and which itself 
would become tne dominant tenement, is the demised close. 
But the possession of the tenant of the demised close is the 
possession of his landlord, and it seems to be an utter viola- 
tion of the first principles of the relation of landlord and 
tenant to suppose that the tenant, whose occupation of close 
A was the occupation of his landlord, could by that occupa- 
tion acquire an easement over close B, also belonging to his 
landlord." Under the English Prescription Act of 1832, 
however, an easement of light can be acquired by a tenant 
against his landlord, and against another tenant holding 
under that same landlord, because Sec. 3 of that Act gives 
an absolute and indefeasible right to light after twenty years 
actual enjoyment without interruption (unless the enjoy- 
ment was through some consent or agreement expressly 

(1) Warhurton v. ParlcCy 2 H. & N. 64 ; Oayford v. Moffat, L. R., 4 Oh. 
Ap. 1S3, 135 ; Wkalley v. Tomjjson, 1 Bob. & P. 375 ; 4 B. E. 881 (observa- 
tions of Etre, C. J., in judgment) ; Udit Singh v. Kashi Bam, I. L. B., 14 
All. 185 ; Kesava Pillai v. Peddu Reddi, 1 M. H. C. R. 259 ; Venkata 
Beddi v. Liater, 7 M, H. C. E. 342, 346 j Kristna Ayyan v. Venkata* 
ehella Mudali, 7 M. H. C. R., 60, 64 ; Outram v. Maude, L. R. 17 Oh. D. 
391 ; Russell v. Harford, L. R. 2 Eq. 607 j Daniel v. Anderson, 31 L. J., 
Ch. 610. Sec. also Sec. 12 and note thereto (p. 70.) 

(2) L. R. 4 Oh. App. 133, at p. 135. 
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given by deed or writing) and does not require the enjoy- 
ment to have been as of right, (l) The right may be so 
acquired by one who is a tenant from year to year.(2) And 
for the acquisition of sach right under that Act, it is imma- 
terial whether the building, for the benefit of which the 
light is enjoyed, is in the possession of one tenant or of two 
or more successive tenants during the prescriptive twenty 
years period, (3) Under Sec. 16 of the Easements Act an 
easement of light, or of air, or of support, can be acquired 
by a tenant against his landlord, because under it the pre- 
scriptive enjoyment is not required to be as of right. But 
none of these easements can be acquired by prescription 
under this Act by a tenant against his landlord, so long as 
the burdened tenement is in the possession of a tenant for life 
or a tenant for any term of years exceeding three years, nor 
until the expiration of three years from the end of the 
period of such possession, because Sec. 16 of the Easements 
Act, which makes the enjoyment daring such period inoper- 
ative against the reversioner if he resists the claim within 
three years from the end of such period, applies — unlike 
Sec. 8 of the English Prescription Act — to easements of light, 
of air, and of support, as well as to rights of way, water 
rights and other easements. For the same reason an ease- 
ment of light, or of air, or of support, cannot be acquired by 
prescription under the Easements Act by one of two tenants 
holding different tenements under the same landlord against 
the other tenant, unless the tenancy of the latter is for a term 
not exceeding three years; it being impossible to acquire 
by prescription an easement against a tenant unless it is at 
the same time acquired against his landlord and against all 
the world. (4) Under- the English Prescription Act, on the 

(1) Frewtn v. ThillippB, 11 0. B. (N. S.) 449 ; Mitchell v. Cantrilh L. R. 
37 Ch. D. 56 ; Rohson v. E^koardSy L. R., 1893, 2 Ch. 146 ; Wheaion v. ' 
Maple ^ Co., L. R., 1893, 8 Ch. 48 j Simper v. Foley, 2 John. & Hem. 
555. 

(2) Simper y. Foley, S John. & Hem. 555. 

(3) Rohson v. EdAJoards, L. R. 1893, 2 Oh. 146, 149. 

(4) See note regarding this, below, nnder marginal heading " shall b« 
absolute/' 



Digitized by 



Google 



dfitt JLCQUIfiinON 3Y J^BBBCBIFTIQliL [(HAP. il, 

other hand, an easement of light can be acquired bja tenant 
against his landlord by enjoyment had while the burdened 
tenement is in the possession of a fcenant for any term of 
years exceeding three years, or a tenant for life, because Sec^ 8 
of that Statute does not apply to easements of light. (l) 
Under Act 9 of 1871, Sec. 27, or Act 15 of 1877, Sec. 26, a 
right to ligbt, air, or support could not be acquired by a 
tenant against his landlord or against another tenant holding 
under the same landlord, because by these enactments the 
enjoyment, in the case of these easements as well as all 
others, must be as of right.(2) 

The enjoyment is not as of right, if the claimant has, 
during the period of enjoyment, done an act which amounts 
to an admission that he was not enjoying as of right ; as 
where he has covenanted with the person against whom he 
claims at any time on three months notice to do a thing 
which is inconsistent with the continuance of such enjoy. 
ment.(8) 

Where a tenant of land, with the knowledge and approval 
of his lessor, made and used for more than twenty years a 
watercourse through that land, whereby water was conducted 
to a reservoir on some adjoining land of the lessee, it was 
held that the lessee had not acquired a prescriptive right, 
which he claimed at the expiration of his lease, against the 
lessor, because the evidence showed that the enjoyment took 
place under a belief by both parties (though it might have 
been an erroneous belief) that it was under the lease, or 
under that sort of friendly comity existing between "a land- 
lord and a tenant when for the mutual convenience of both 
parties the landlord does not insist upon his strict right but 
the tenant never supposes for a moment that he is gaining 
any adverse right as against the landlord merely because 

(1) Wheaton v. Maple 8f Co., L. E., 1893, 8 C h . 48 ; see especially at p. 
66 (per LiNDLEY, L. J.) ; Simper v. Foley , 2 John. & Hem. 566 ; Frewen r. 
Thillippa, 11 C. B. (N. S.) 449 ; Mitchell v. Cantrill, L. R. 87 Ch. D. 56; 
Rohaon y. Edwards^ L. B., 1893, 2 Ch. 146. See ftlgo Appendix Y. 

(2) Bee Appendixes III, IV. 

(8) Tone v. Pr$8ton, L. B., 24 Oh. D; 789, 
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the landlord is indalgent, and that the enjoyment was there- 
fore not as of right.(U That, in such a case, an easement 
could not, under any circumstances, be acquired by the lessee 
under this Act, is clear from the third paragraph of Sec. 12. 

The. Act contains no rule or provision on the question as- Enjoyment re- 
to how frequently, or at what intervals, the acts of enjoy- oase^of d^con^ 

ment by the dominant owner must occur: in the case of tinuous ease- 

*' , , ments. 

discontinuous easements, as, e.^., a right of way, in order to 

satisfy the law as to prescriptive acquisition. The same 

remark is predicable of the corresponding provision of the 

English Prescription Act, which is substantially the same 

as the provision in this Act. In 'Earl De la Warr v. Miles^i^) 

which was a case of a claim to a profit a prendre consisting 

of a right to cut and carry away brakes, fern, heather and 

litter, preferred under the 60 years rule in Sec. 1 of the 

Prescription Act of 1832,(3) Brett, L. J., in his judgment, 

said : " I think it is necessary for the defendant to shew 

that the right y(as exercised year by year, and that if, as 

regards some part of the intermediate period, he failed to 

shew that the right had been exercised, he tvould not prove 

that which lies upon him under the Statute." f* I think 

that the evidence sufficiently shews that the defendant and 

his predecessors in title did, by their servants, cut the litter 

from year to year during the whole period.*' But James, L, J., 

in a supplement to his judgment, said : " I think also that 

it requires some further consideration before we entirely 

adopt what was said in one of the cases, — that to establish. 

under the Statute a claim to a profit a prendre it must be 

shewn to have been exercised in every one of the years. If 

from any accident, or if merely for the convenience of the man 

himself, the right was in some years not exercised, I think it 

deserves consideration whether such a pretermission as that 

(1) Chamber CoUiery Co. v. Hopwood, li. R., 32 Ch. D. 549, 559. 
. (2) L. R., 17 Ch. D. 535. Se« at p. 593. 

(8) The terms of the requirement in that enactment as to the enjoy- 
ment are that the profit or benefit " shall hare been actually taken and 
enjoyed by any person claiming right thereto without interruption 
for the full period of iixty years." See Appx. V. 

14 
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would defeat tlie right if the user was shown to have begun 
more than sixty years ago, and to have continued whenever 
it was wanted during the whole sixty years.**Cl) In the sub- 
sequent case of Hollins v. VerneyiV the claim was, under Sec. 
2 of the Prescription Act of 1832, to a right of way* The 
facts were that the way had been used by the claimant for the 
removal of timber and underwood cut upon an adjoining close 
belonging to him. The cuttings of the wood took place at 
intervals of fifteen years, the last having been in the year in 
which the action was commenced, the next previous cutting 
fifteen years before that and ^he third previous cutting, 
which was the earliest, fifteen years before the second, and 
the removals of the wood took place on the same three 
respective occasions. Between these intervals the road was 
occasionally stopped up, bat the claimant used it without 
opposition on each occasion on which his cuttings and remo- 
vals of wood were faking place. It was held that the claim 
failed, as the enjoyment did not fulfil the requirements of the 
Act (Sec. 2) which are that the way "shall have been actually 
enjoyed by any person claiming right thereto without inter- 
ruption for the full period of twenty years." The Divisional 
Court (whose judgment was affirmed on appeal) quoted 
with approval and partly relied on an opinion expressed by 
Park, B., in the course of the argument in Lowe v, Carpen* 
ier,i^) which was in these words : " The Statute can hardly 
be taken to apply to cases where the rights mentioned in it 
are used at intervals of two or three years ; for in such cases 
a party could not acquiesce for one year under the 4th 
section, if * the act or matter' is done only at intervals of two 
or three years." They also relied upon Parker v. MitchelK^), 
and Bailey v. Appleyardi^), both cases of claims to a discon- 
tinuous servitude. The judgment of the Court of Appeal 
in this case (Hollins v. Verney) after commenting on the 

(1) L. E., 17 Ch. D., p. 600. 

(2) L. E., 11 Q. B. D. 715 ; 13 Q. B. D. 304. 

(3) 6 Exch. 825 ; see at p. 827. 

(4) 11 A. & E. 788. 

(5> 8 A. & E. 161; L. J., 7 N. S., Q. B. U6. 
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previous decisions of importance on, and bearing on, the 
question at issue, resolves it in these words : " It is difficult, 
if not impossible, to enunciate a principle which will reconcile 
all the decisions, and still more all the dicta to be found in 
them ; the only safe course is to fall back on the language of 
the Statute, to give effect to it, and to introduce into it 
nothing which is not to be found there. It is sufficient for 
the present case to observe that the Statute expressly requires 
actual enjoyment as of right for the full period of twenty 
years before action. No user can be sufficient which does 
not raise a reasonable inference of such a continuous enjoy- 
" mcnt. Moreover, as the enjoyment which is pointed out. by 
the Statute is an enjoyment which is open as well as of 
right, it seems to follow that no actual user can be sufficient 
to satisfy the Statute, unless during the whole of the statu- 
tory term (whether acts of user be proved in each year or not) 
the user is enough at any rate to carry to the mind of a 
reasonable person who is in possession of the servient tene- 
ment, the fact that a continuous right to enjoyment is being 
asserted, and ought to be resisted if such right is not 
recognised, and if resistance to it is intended. Can an user 
which is confined to the rare occasions on which the alleged 
right is supposed in this instance to have been exercised, 
satisfy even this test ? It seems to us that it cannot : that it 
is not, and could not reasonably be treated as, the assertion 
of a continuous right to enjoy ; and when there is no assertion 
by conduct of a continuous right to enjoy, it appears to uh 
that there cannot be au actual enjoyment within the meaning 
of the Statute. Without therefore professing to be able to 
draw the line sharply between long and short periods of 
non-user, without holding that non-user for a year or even 
more is necessarily fatal in all cases, without attempting to 
define that which the Statute has left indefinite, we are of 
opinion that no jury can properly find that the right claimed 
by the defendant in this case has been established by evidence 
of such limited user as was mainly relied upon, and as was 
contended by the defendant to be sufficient in the present 
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case."(l) In Farher v. MUchell, it was held that a plea of 
forty or twenty years user of a way, under the Prescription 
Act of 1832, Sec. 2, is not sustained by proof of user during 
a period of fifty years immediately preceding the commence- 
ment of the suit with the exception of the last four or five 
years of that period, no evidence of actual user during those 
last four or five years before the suit being given, and that a 
presumption of a continuation of user after the time during 
which there was proved to have been actual user did not 
satisfy the Statute. In Bailey v. Appleydrd a claim to a 
profit a prendre^ viz. a right of pasture, under the thirty 
years rule in Sec. 1 of the Prescription Act of 1832, was held 
to be not sustained by proof of user for twenty-eight years 
immediately preceding the commencement of the suit, there 
having been no user during the twenty-ninth and thirtieth 
years before the suit owing to the erection of a chain which 
prevented it ; though it was proved that there was actual 
user also before the erection of the chain, which caused its 
cessation during those two years. In this case, as well as in 
Hollins V. Verney, the Court partly based their decision on 
the 6th section of the Act, which provides that " no presump- 
tion shall be allowed or made in favor or support of any 
claim, upon proof of the exercise or enjoyment of the right or 
matter claimed for any less period of time or number of years 
than for such period or number mentioned in this Act, as 
may be applicable to the case and to the nature of the claim." 
In Hollins v. Verney, Coleridge, 0. J,, observed, of the right 
claimed in that case that though *Mt did not appear to him 
to be an easement capable of being claimed under the Pre- 
scription Act of 1832," it was, '* he apprehended, an easement 
capable of being claimed at common law if the evidence 
supported it."(2) In Garr v. FosteA^) (decided in 1842), in 
which both Parker v. Mitchell and Bailey v. Appleyard were 
referred to in the argument, it was held that a right of pasture 

(1) L. E., 13 Q. B. B. 315. 

(2) L. E., 11 Q. B. D. 718. 

(3) 3 Q, B. 581. 
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claimed under the thirty years rule in Sec. 1 of the Prescrip- 
tion Act of 1832 conld be established by proof of continued 
actual user for a period of thirty years' and more next before 
the commencement of the action except for two years, in 
about the middle of that period, during which there had 
been no user. Denman, C. J,, in his judgment, said " I am 
of opinion that the thirty years eujoyment was sufficiently 
made out. . There must be some interval in the enjoyment 
of all such rights ; and it must be a question for the jury, in 
each case, whether the right was, substantially, enjoyed for 
the requisite period. It has been ingeniously argued that a 
thirty years enjoyment cannot have taken place where there 
has been a two years intermission. But the words of Sec. 1 
are " without interruption,'* not " without intermission. " 
And the intermission must be a matter open, in every case, 
to explanation. Sec. (5 enacts that " no presumption shall be 
made in favor of any claim, on proof of the right having been 
exercised for a less period than that prescribed by the Act 
in the particular case. But that provision is meant only to 
encounter presumptions, from an exercise of the right during 
such an imperfect period, that it was exercised in older times. 
The effect of the clause is, that a claimant, proving enjoyment 
for less than the specified time shall not, on that ground, 
carry back his right to a period before that which his proof 
extends to. But this does not affect the mode of proof : and 
where actual enjoyment is shewn before and after the period 
of intermission, it may be inferred from that evidence that 
the right continued during the whole time." In Hollins v. 
Verney the only judge who referred to Garr v. Foster, 
Manibty, J., expressed his opinion, but purely as obiter dictum, 
that the decision in Garr v. Foster was good law.(l) 

No easement can be acquired by prescription of any kind — *< xhe right 
either immemorial user, or user raising the fictitious pre- 'baoiute^' ^* 
sumption of a lost grant, or statutory prescription — against 
a lessee, or tenant for life, or person holding any other 

' ^1) L. B., U Q. B. D. 720. 
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limited interest in the burdened tenement, only. It must 
be acquired against him who is the reversioner and absolute 
owner(i), as well as against such lessee, tenant for life, op 
other limited owner, or not at all. In Bright v. Walkeri^) it 
was held that a right of way could not be acquired under the 
Prescription Act (Sec. 2) against the lessee for lives of a tene- 
ment without being acquired against the reversioner, the 
lessor, also, and as the lease had not expired and conse- 
quently no right had been acquired against the reversioner, 
who has, under the Act, three years from the expiration of 
the lease within which he may dispute the right, no right had 
been acquired against the lessee by the plaintiff, though he 
had had uninterrupted enjoyment of the way, claiming as of 
right, for more than twenty years. In the judgment of the 
Court of Exchequer delivered by him Paek, B., said : " In 
the first place, the Statute is " for the shortening the time of 
prescription " ; and if the periods mentioned in it are to be 
deemed new times of prescription, it must have been intend- 
ed that the enjoyment for those periods should give a good 
title against all, for titles by immemorial prescription are 
absolute and valid against all. They are snch as absolutely 
bind the fee in the land. And, in the next place, the Statute 
nowhere contains any intimation that there may be different 
classes of rights, qualified and absolute — valid as to some per- 
sons, and invalid as to others. From hence we are led to con- 
clude that an enjoyment of twenty years, if it give not a good 
title against all, gives no good title at all ; and as it is clear 
that this enjoyment, whilst the land was held by a tenant 
for life, cannot affect the reversion in the bishop now, and 
is therefore not good as against every one, it is not good as 
against any one, and, therefore, not against the def endant."(3) 
So, in Wheaton v. Maple Sf Co.,(4), it was held that the plain- 
tiff, who had enjoyed for more than forty years without 

(1) And against intermediate reversioners, if any, (having limited 
estates or interests in reversion). 

(2) 1 C, M. & R. 211. (4) L. R., 1893, 8 Ch. 48. 
(8) 1 C, M. & B. 221. 
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inferruption the access of light to the windows of his hoase 
passing over the premises of the defendant, who was a lessee 
under the Crown, had not acquired a right to light against 
the defendant, as such lessee, under the Prescription Act, 
hecause such a right cannot be acquired against the Crown 
under that Act, and in order that a right to light may be 
acqaired under that Act it must be acquired against the 
owner of the servient tenement and not merely against a 
tenant thereof. Lindley, L. J., in his judgment in that 
case said : ** An easement for a term of years may, of course, 
be created by grant ; bat such an easement cannot be gained 
by prescription, and, not being capable of being so acquired, 
it does not fall within the scope of the Statute 2 <& 3, Will. 
4, c. 71. The expression * absolute and indefeasible', as 
applied to easements of all kinds, coupled with the declared 
object of the Act, which is to shorten the time for prescrip- 
tion, shews that the easements dealt with were easements 
appendant or appurtenant to land, and which, when acquired, 
imposed a burden for ever on the servient tenement«"(l) And 
LoPBS, L. J., in his judgment said : ** Absolute and indefeasi- 
ble means absolute and indefeasible against the whole world. 
Unless the enjoyment gives a title against all persons having 
any interest in the locus in quo, it gives no title at all : Bright 
V. Walkeri^)* Frewen v. Phillipps (3) in no way conflicts with 
Bright v. Walker, for the title there acquired was absolute 
and indefeasible, being good against the reversioner and 
every person having any interest in the locus in quo"i^) To 
the same eflJeot was the decision in Simper v. Foleyi^), in 
which Sir W. Page Wood, V. C, in his judgment said: 
*' Where a right to an easement of this description [a right to 
light under Sec. 3 of the Prescription Act] is acquired against 
the owner of a leasehold interest in the servient tenement, it 
is acquired against all the world, and, therefore, against the 
owner of the reversion ; consequently by the merger of the 

(1) L. R., 1893, 3 Oh. 66. (4) L. R., 1893, 3 Oh. 68. 

(2) 1 0., M. & R. 211. (5J 2 John. & Hem. 555. 

(3) 110. B.,(N. S.)449. 
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leasehold interest in the reversion of the servient tenement, 
the rights of the owner of the dominant tenement remain nn- 
altered."(l) Under the Easements Act a prescriptive title 
to an easement (which is an " absolute " right, i.e, a right 
against the whole world) could not be acquired while the 
burdened tenement is in the possession of a tenant for life or 
a tenant for a term of years exceeding three years nor until 
the expiration of three years after the end of such possession, 
because, as during this period it could not be acquired 
against the reversioner, it could not be acquired against any 
one.(2) This proposition holds good even in the cases of ease- 
ments of light, of air, and of support, in which cases the user 
is not required to be as of right, because Sec 16 applies to 
all easements. It is otherwise in the case of an casement of 
light under the English Prescription Act, because Sec. 8 of 
that Statute does not apply to easements of light. (3) In 
case of the burdened tenement, however, being, during the 
twenty years prescriptive period, held by one or more tenants 
under successive leases none of which exceeds three years in 
. duration, an easement of light, or of air, or of support can be 
acquired under Sec. 15 of this Act, against the tenant as 
well as the absolute owner of such tenement, (and against all 
other persons), while such tenement is being held by such a 
tenant.(4) 

Statutory pre- The fifth paragraph of the section renders it impossible to 

scriptive title . *" 

must be estab- acquire a statutory prescriptive title to an easement, unless 

g^it, a^<i until the claim thereto has been contested in a suit. 

This provision of the Easements Act, which is also contained 

in the Limitation Acts of 1877 and 1871, differs from the 

corresponding provision in the English Prescription Act of 

1832 (Sec. 4), which requires that the periods of prescriptive 

(1) 2 John. & Hem., 564. 

(2) See Sec. 16 j Wheaton v. Maple ^ Co., L. R., 1893, 3 Oh. 48. 

(3) See Appendix V; Wheaton v. Ma-ple 8r Co., L. R., 1893, 3 Ch. 4S, 
and especially at p. 66 (per Lindley, L. J.) ; 'Simper v. Foley t 2 John. & 
Hem. 555 ; Frewen v. PhillipSy 11 C. B. (N. S.) 449 ; Mitchell v. Cantrill; 
L. B., 37 Ch. D. 56; Rohson v, EdwardSy L. R„ 1893, 2 Ch. 146 ; Lad\h 
man r. Qrave, L. R., 6 Oh. App. 763. 

(4) See Seo. 16 of this Aot. 
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user shall be immediately before the suit or action. In 
Koylash Chunder Ohose v. Sonatun Chung Barooiefi) a suit to 
establish a right of passage of boats over the defendant's 
land when it was covered with water during the rainy season, 
the first obstruction by defendant to the way had occurred 
about one year and ten months before the suit, and there 
had been no actual exercise of the right of way within two 
years before the suit. It was held that there might never- 
theless have been enjoyment (which was what the enactment 
governing the case, Act XV of 1977, Sec. 26, required) within 
two years before the suit, this being a discontinuous ease- 
ment. The right could only be exercised during the two or 
three months in the year when defendant's land was flooded, 
and if in any season there was a failure of the rain the right 
might not be exerciseable at all for twenty or twenty-one 
months ; yet so long as the plaintiffs* exercise of the right, 
whenever they had occasion to exercise it, was not obstructed, 
their enjoyment must be considered as continuing. Illustra- 
tion (b) to Sec. 26 of Act XV of 1877, which requires actual 
user in the case of a discontinuous easement, within the two 
years, was rejected, as being inconsistent with the section 
itself. 

The twenty years of uninterrupted enjoyment must have 
elapsed before the suit is brought. It is not suflBcient that, 
when the suit is brought, more then 19, though less then 20, 
years of such enjoyment have elapsed, and that therefore 
before there can be an interruption for one year the full 
period of 20 years necessa!t*y to make the plaintiff's title 
absolute will have expired.l2) 

It has been held that when the acquisition of the statutory Decree 

prescriptive right has been consummated by the decision of ^J^^riptive 

a Court, folio wins: upon the prescriptive user, the decision eaaementhas 
. t, ^ retrospective 

has a retrospective effect : the easement claimed is established effect. 

(1) I. L. R., 7 Oal. 132. 

(2) Lord Batteraea y. Commissioners of Sewers for City of London^ L.R. 
1895, 2 Ch. 708. See also Bridewell Hospital v. Ward, Lock and Co., 62 
L J. (Ch.)^270. 

15 
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as a right which existed from the commencement of the 
enjoyment. So that, if, e.g., in a suit for injury done to the 
plaintifE's land, the defendant pleads justification on the 
ground of having acquired a prescriptive right to do the 
act complained of, and proves enjoyment in accordance with 
the requirements of the Statute, the act complained of though 
at the time when it was done it was unlawful becomes lawful 
by the decision of the Court that the defendant has acquired 
the prescriptive right pleaded. ** It appears to us," said Lord 
Abinger, C.B., in the judgment in Wright v. WilliamsW '*that 
the Statute in question intended to confer, after the periods 
of enjoyment therein mentioned, a right from the first com- 
mencement, and to legalize every act done in the exercise of 
the right during their continuance." 

If the claim to an easement is made, not under the statu- 
tory law, but on the ground of immemorial user, or of a grant 
to be presumed from user, proof of user within two years next 
before the suit, in an Indian case, or of user up to the suit, 
in an English case, is not necessary. (2) 

The rule enacted in this paragraph must be taken subject 
to the rule enacted in Sec. 16 ; so that, if during a period end- 
ing immediately before, or within the two years next before, 
the commencement of the suit the tenement over which the 
easement is claimed was held by a tenant for life or a tenant 
for a term exceeding three years, the provisions of this 
paragraph will have been satisfied if the claimant of the ease- 
ment proves twenty years enjoyment (of the character requir- 
ed by the Act) either before and up to the commencement 
of the tenancy for life or for years, or partly before and up 

(1) 1 M. & W. 77, 99. This decision waa followed in Richards v. Fry, 
7 A. & B, 698, and Ward v. Robins, 15 M. &. W, 237. 

(2) Ami J agirdar Y. Secretary of State for India, I. L. R., 5 Mad. 
226 ; Kurupam Zemindar v. Merangi Zemindar, I. L. R., 6 Mad. 253 ; 
Kaharani Rajroop Koer v. Syed Abul Hoossain, L. R., 7 I. A. 240 ; I. 
L. R., 6 Cal. 394; Punja Kuvarji v. Bai Kuvar, T. L. R., 6 Bom. 20; 
Achul Mahta, v. RajunMahta, I. L. R., 6 Cal. 812; Darling v. Clitc, 4 F. 
& F. 333, 334 ; Koylash Ghander Qhose v. kionatun. Chung Barooie, I. L. 
B., 7 OaU 136 j Bameahar v. Koonj Behari, I. L. R. 4 Cal. 633, 
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to and partly after the period of sucli tenancy for life or 
years, (as the case may be).(l) See also note to Sec, 16. 

The sections of the English Prescription Act (*^) relating EmplanatUm 
to acquisition of easements and profits a prendre by prescrip- 
tion, (Sees. I, 2, 3) contain a proviso in the following terms : 
" unless it shall appear that the same was enjoyed by some 
conr^eat or agreement expressly made or given for that pur- 
pose by deed or writing.** In Bewley v. Atkin8on,i^) K, the 
owner of a house, in 1814 made four new windows in it, and 
signed and gave to S, the owner of an adjacent house over- 
looked by those windows, a document declaring that the 
windows were made and remained upon the leave of S, and 
that he, K, would, on the request of S or his heirs or assigns, 
at any time thereafter block up the windows, and in the mean- 
time would pay S, his heirs and assigns, sixpence a year for the 
indulgence. The document was not signed by S. The sixpence 
per year was paid down to 1859. In 1877 S's successor in 
title called upon K*s successor in title, who had bought the 
property in 1865 with notice of the document, to block up 
the windows, and proceeded to obstrnct the access of light to 
them. Thereupon K's successor in title sued S*s successor in 
title for an injunction, claiming to have acquired a right to 
access of light to the windows by prescription. It was held 
that the enjoyment of the light to the windows by K and his 
successors had been by virtue of the document,* and that the 
document, though signed by K only, was an agreement with- 
in the meaning of Sec. 3 of the Prescription Act, and there- 
fore prevented K and his successors from acquiring by pre- 
scription the right to the light claimed. The case was also 
decided upon the ground that, the plaintiff having succeeded 
to the house as a volunteer (by inheritance), and his immedi- 
ate predecessor in title, his father, having, when he purchased 

(1) Clayton v. Corby, 2 Q. B. 824-. The claimant must " shew thirty 
years enjoyment" (the claim was there to a profit & prendre under the 
Prescription Act of 1832) '* either wholly before the tenancy for life, if 
it be still subsisting, or partly before and partly after, if it be ended/' 
(Judgment of the Court), 

(2) See Appendix V. . (3) L. R., 18 Oh, D. 283. 
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it in 1865, had notice of the document, the agreement was 
binding upon the plaintiff. " A purchaser for value without 
notice,** said James, L. J., " would not be bound by it, but a 
.volunteer or purchaser with notice is bound by it in exactly 
the same way as the original party was bound."(l) This 
latter ground of decision would hold good also in a case, 
similar in its facts, arising for decision under the Transfer 
of Property Act ; see Sec. 40 of that Act. 

In Mitchell v. Cantrill (2) T granted in 1864 to the plaintiff 
a lease of a house and a plot of land on which it had recently 
been built, with all rights and appurtenances '* except rights, 
if any, restricting the free use of any adjoining land or the 
conversion or appropriation at any time hereafter of such land 
for building or other purposes, obstractive or otherwise.'* 
More than twenty years after that date the lessee of an ad- 
joining piece of land under a lease of 1865 from the same 
landlord T, commenced to build on it in such a way as to 
obstruct the plaintiff's lights, which he had enjoyed since the 
date of his lease. It was held that the exception, above quoted, 
in the plaintiff's lease, though it withheld from the plaintiff 
the right which he would otherwise have had, from the lease 
itself, that the lessor should nob derogate from his grant by 
building so as to obstruct the plaintiff's lights, did not affect 
the acquisition by the plaintiff of a right to the light by 
enjoyment for twenty years under the Prescription Act, s. 3, 
i^uch exception in the lease not being a ** consent or agreement *' 
by which such enjoyment was had, within the meaning of the 
proviso at the end of that section. On the other hand, in 
Haynes v. King,i^) in which the leases of certain houses con- 
tained a provision that " notwithstanding anything herein 
contained, the said lessors shall have power, without obtaining 
any consent from or making any compensation to the said 
lessee, lo deal as they may think fit with any of the premises 
adjoining or contiguous to the hereditaments hereby demised, 

(1) L. B., 13 Ch. D. 293. 

(2) L. R , 37 Ch. D. 56. 

(3) L. B., 1893, 3 Ch. 439. 
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and to erect or suffer to be erected on such adjoining or 
contigaoas premises any buildings whatsoever, whether such 
buildings shall or shall not affect or diminish the light or 
air which may now, or at any time during the term hereby 
granted, be enjoyed by the lassoes or the tenants or occupiers 
of the hereditaments hereby demised," it was held that 
this provision in the lease prevented the plaintiffs, the 
lessees of the houses, from acquiring a right to light, against 
the lessors and their assigns, under s. 3 of the Prescription 
Act. 

In Stiltan Nawaz Jung v. Bustomji Nanahhoyi\) an agree- 
ment in writing containing a promise by A., who claimed 
a prescriptive easement of light for windows of his house 
against B., the owner of a house close to A.*s house, to the 
effect that whenever B. should raise his house A. would not 
object to having his windows blocked up, and an admission 
that B. was entitled to shut up A.*s said windows, and which 
agreement was made at or near the commencement of the 
period of A.*s enjoyment of the light, was held to be a bar 
to A.*s claim. 

Where a former owner of the burdened tenement has, ** by 
deed or writing," consented or agreed to or covenanted in 
favor of the enjoyment, a presumption does not arise that his 
successors in title had notice of, and were bound by, that 
consent, agreement or covenant, but the burden of proving 
that they had is upon him who sets up such consent, agree- 
ment or covenant in bar to the claim of a prescriptive title 
to an easement. In Simpson v. Godmanchester Corporation, i^) 
• in which a covenant by a former owner of the servient tene- 
ment in a deed of 1689 was so set up by the appellant as a 
bar to the respondents' claim to an easement to open the 
sluices of the appellant's locks upon a river in times of flood, 
Lord Davet said : ** They [the appellant's counsel] further 
say it must be presumed that every owner of the navigation 
before the appellant had notice of the covenant, which it is 

(1) I. L. B., 20 Bom. 704. (2) L. B., 1897, A. 0. 606, 
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Explanation 

II. 

Interruption. 



proved that the appellant bonght without notice. I do not 
think any such presamption onght to be made. The words 
of the statute are " unless it shall appear," &c., and I think 
that the burden of proof is on those who set up a written 
consent in opposition to an otherwise absolute and indefea- 
sible right."(l) 

A spontaneous discontinuance of the enjoyment, though 
lasting for a year or mofe, is not an interruption ; there must 
be an adverse obstruction to the enjoyment, and the disconti- 
nuance of enjoyment must be in consequence of such obstruc- 
tion. (2) And there must be a complete cessation of enjoy- 
ment throughout the year ; if the enjoyment goes on at all, in 
spite of the obstruction, the interruption will not be such an 
interruption as is necessary for defeating a prescriptive claim. 
In Earl Be la Warr v. Miles^ in which the defendant claimed a 
froUt a prendre of cutting and carrying away fern or litter, 
Bkett, L. J., said, " If it had been shewn that he or his pre- 
decessors had for a year or more submitted to tramps or 
gypsies, or other people who were undoubtedly trespassers, 
cutting the fern on their own account and appropriating it to 
themselves, and instead of cutting the litter by their own 
servants, had bought it from these people, as something 
which they had aright to sell — if it could have been shewn 
that he had done that for a year or two years without cutting 
any litter during that year, or those two years, by his own 
servants at all, I should have thought that there was a gap 
made in the user for sixty years, and that he could not succeed 
under this plea. If he had bonght from such people in each 
year, but also in each year had cut a part by himself and his 
servants under a claim of right, the mere fact of his wrongful 
buying from these people would not, in my opinion, have 
destroyed the continuity of his actual user."(3) 

In Plasterers' Co. v. Parish Clerks GoM), the plaintiffs were 



(1) L. R., 1897, A. C. at p. 709. 

(2) Carr v. Foster^ 3 Q. B. 581 ; Sham Chum Auddy v. Tariney Chum 
Banerjee^ I. L. R., 1 Oal., 422, 429. 

(3) L. R., 17 Ch. D. 693. (4) 6 Exch. 680, 
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the owners of a house abutting on a yard of the defendants. 
The defendants had, by a deed, in 1669, granted to the then 
tenant of the plaintiffs' house leave and license to make fonr 
windows in the wall of the house facing the defendants' 
yard, at a rent of lOs, per annum for the license, for 51 years. 
These windows received light passing over the defendants' 
yard from 1670 down to 1848, when the defendants erected 
the building in the yard, obstructing the light, which gave 
rise to the suit. After the expiration of the 51 years license, 
there was no further deed or agreement in writing for the use 
of the lights, but the annual payment of rent for such use was 
continued. It was contended that this payment constituted 
an interruption of the enjoyment within the meaning of s. 4 
of the Prescription Act, but the Court of Exchequer held it 
did not. 

The obstruction, which will cause an interruption of the 
enjoyment, may be an obstruction by any third party and is 
not confined to obstruction by the owner of the tenement 
over which the benefit was being enjoyed.d) 

In a suit for obstruction of light, if it appears on the 
plaintiff's evidence that there has been an interruption to 
the enjoyment from some structure of a permanent character, 
the onu8 is on plaintiff to prove that such interruption did 
not continue with his aquiescence for a year; but if the 
interruption was in its nature temporary and variable, as, 
e.g., where it was caused by the defendant, a stonemason, 
from time to time piling up packing cases in which he had 
imported marble, and which were from time to time removed, 
the onus of proving that the interruption continued and 
was acquiesced in by the plaintiff for a year lies on the 
defendant. (2) 

'' In order to negative submission it is not necessary that 
the party interrupted should have brought an action or suit, 
or taken any active steps to remove the obstruction ; it is 

(1) See Dcwka v. Williams, 16 Q. B. 546; De la TTttny. MileSj L. R., 
17 Ch. D., at p. 593 (per Bebtt, L. J.) 

(3) Pretland v. Bingham^ L. B., 41 Gh. D«268. 
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Explantion 
IV. 

Easement to 
pollute water. 



enough if he has communicated to the pai-ty causing the 
obstruction that he does not submit to, or acquiesce in, it. 
(See as to this Qlover v. CoZeman(l))"(2) 

The rule laid down in Explanation IV as to easements to 
pollute water, might, it seems to me, have been properly 
extended to certain other easements, such as an easement to 
commit a nuisance by noise, and an easement to remove the 
natural support to land, in which caies also the user does 
not become adverse or prescriptive until the owner or occu- 
pier of the burdened tenement is prejudicially affected. See 
the note on Sturges v. Bridgman,i^), above, Cpage 92), and see 
BlacJcett v. BradleyS^) The rule enacted in this Explanation 
is that which was laid down by the Court of Appeal in Chan- 
cery in Goldsmid v. Tunhridge Wells Improvement Oommis 
iionersS^) afiQrming the judgment of the Master of the Rolls. 
The action was for a nuisance by discharging the sewage of 
a town into, and thereby polluting, a stream which flowed 
through the plaintiff's land, and the Commissioners pleaded 
a prescriptive right to do so. It was found on the evidence 
that the pollution had been gradually increasing with the 
increase of the population and houses of the town and conse- 
quent discharge of sewage, but that though the purity of the 
water had to some extent been affected for more than twenty 
years, pollution to such a degree as to render the water flowing 
through plaintiff's land unfit for use for domestic purposes 
had not existed for so long a period as twenty years ; and it 
was held by the Court of Appeal that the prescriptive right 
set up " could be acquired only by a continuance of the dis- 
charge of the sewage prejudicially affecting the estate, at 
least to some extent, for the period of twenty years", and 
" that the evidence sufficiently shews that the discharge has 
not prejudicially affected the estate for so long a period,'* 



(1) L. R., 10 C. P. 108. 

(2) Per iNWES, J., Suhramaniya Ayvar v. Ramachandra Rau, I. L. R., 
1 Mad. 835, 889. 

(3) L. R., 11 Oh. D. 862. 

(4) 1 B. & S. 940. 

(6) L. R. 1 Gh. App. 349, 852 ; 1 Eq. 161 
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Neither Sec. 27 of Act IX of 1871, nor Sec. 26 of Act XV When the pro- 

perty over 
of 1877, contaioed a provision making the prescriptive period which ease- 
in claims against the Government different to the period in ^^belonga to* 
other cases. In a case decided by the Bombay High Court(l) Government, 
before the Easements Act came into force in that Presi- 
dency, the Conrt expressed the opinion, without actually 
deciding, that *' Section 26 of Act 15 of 1877 is not applicable 
to a claim against the Secretary of State, on the ground of 
the well established rule in England, that the Crown, whose 
interests he represents, is not included in an Act unless there 
be words to that effect." The Conrt said : ** The above rule 
of construction of Acts as regards the Crown relied on by the 
Advocate General would appear to be equally applicable here 
as in Enfxland, and it was so regarded by the Division Court 
consisting of West and Nanabhai Haridas, JJ., in Ganpat 
Putaya v. The Collector of Kdnarai^),** in their judgment in ,^^ 

which case their Lordships said : " It is a universal rule 
that prerogative and the advantages it affords cannot be 
taken away except by the consent of the Crown embodied in 
a Statute. This rule of interpretation is well established! 
and applies not only to the Statutes passed by the British, but 
also to the Acts of the Indian Legislature framed with constant 
reference to the rules recognized in England." But in Arzan 
V. Bakhal Ghundei^ Boy Chowdhry,(^) a case decided by the 
Calcutta High Court under Act XV of 1877, the plaintiff, 
who claimed a right of way against the Secretary of State, 
and proved enjoyment — of the character required by the Act 
— of the way for 30 or 40 years, was held to have established 
his claim to the right of way. 

By the English law, a statutory prescriptive title to an 
easement of light cannot be acquired against the Crown, in- 

0) T. L. R., 14 Bom. 213, 218 (decided in 1889J. 

(2) I. L. B., 1 Bom. 7, 9. 

(3) T. L. R., 10 Cal. 214. In that case, which came before the High 
Court of Calcutta, on Second Appeal, in 1883, one S. H. was the pro- 
prietor of the land over which the right was claimed, and the Govern- 
ment, the 2nd defendant, held a mnkarrari sub-lease of the land obtained 
from a lessee under S. H. in 1855. The 1st defendant held the land 
under a sub-lease from the G-ovemment. Neither the proprietor of the 
Iftnd, nor his lessee, were parties to the suit. 

16 
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asmncli as Sec. 3 of the Prescription Act(l) does not bind the 
Crown, and Sec. 2 of that Act does not apply to an easement 
oflight,(2) 

LJght,Air, and In the case of rights of way, and all other easements, except 
Support. , ,T 

easements of light, air, or support, this section requires that 

the enjoyment, in order to be operative to give a prescriptive 
title, shall be " as of right" and also"opeD." But in the 
case of prescription for easements of light, or of air, or of 
support it does not require that fchey should have been enjoyed 
either "openly** or "as of right." The acquisition of ease- 
ments of light, of air and of support by prescription is excep- 
tional in this respect, that to prevent such acquisition of these 
easements the party on whose land the burden is sought to 
be imposed is put to expense, more or less considerable — vie. 
in the one case by erecting a wall or other erection obstruct- 
ing the passage of light or air to the windows in question, in 
the other case by excavating or undermining in such a way 
as to take away the support of the building in question 
(without interfering with the support of the land in its 
natural state on which the building stands). In Wehh v. 
Bird,i^) WiLLBS, J., said, speaking of easements of light and 
of support ; " all that can be said however of these cases is 
that, as compared with the general law, they are anomalous. 
In general a man cannot establish a right by lapse of time 
and acquiescence against his neighbour, unless he shows that 
the party against whom the right is acquired might have 
brought an action, or done some act to put a stop to the claim 
ivithout an unreasonable waste of labor and expense." And in 
Bryant v. Lefever^^) Bramwell and Brett, L. JJ., after citing, 
as applicable to the plaintiff in that case, who was claiming 
a right of uninterrupted access of air to the chimneys of his 
house, the observation of the judges in Bury v. Fope(^) 

(1) a A 3 Will. 4, o. 71. See Appendix V. 

(2) Wheaton v. Maple ^ Co., L. R., 1893, 3 Ch. 48 ; Perry v. Eame$, 
L. B., 1891. 1 Ch. 658. 

(8)10 0. B.,N. S., p. 285. 
(4) L. R., 4 0. P. D., p. 177. 
(6) Cro. Blii. 118. 
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that ''it ^as his folly to bnild his house so near to the 
other's land,'' continned thus:'' It may be said that if 
this reasoning is correct, it is applicable to lights ; so it is 
to a great extent, and any one who reads the cases relating 
to the acquisition of a right to light will see that there has been 
great difficulty in establishing it on principle. Willes, J., 
says, it is anomalous : Wehh v. Bird ;(1) and per Blackburn, J. 
Webb V. BiV(i(2)." And Lord Blackburn, in his judg- 
ment in Dalton v. Angus y after remarking, of an easement 
of support to a building, that " it seems much nearer in 
analogy to the right to the access of light to a window" 
than to a right to a prospect, supposing such a right could 
exist, continued thus : " perhaps if it were res integra one 
might doubt if it was expedient to protect an ancient 
window."(3) 

The words " enjoyed therewith " do not render it necessary Light, 
that there should have been an actual personal enjoyment of 
the light, or even that the house through the windows of 
which the light passes should have been occupied, or Qom- 
pleted so as to be fit for occupation. In Courtauld v. Leghi^) 
a house was structurally completed, the roof finished, the 
floors laid, and the windows put in, but the internal fittings, 
painting, papering and decoration had not been executed so 
as to make it fit for habitation. In was held that the words 
of English enactment relating to prescriptive acquisition of 
easements of light (Sec. 3 of the Prescription Act)(5) " when 
the access and use of light to and for any dwelling-house, 
workshop or other building shall have been actually enjoyed 
therewith y** &c., did not mean that occupation of the building 
was necessary, and that when a house was in the condition 
above described, the owner of it could properly be said to 
actually enjoy the use and access of light to its windows, and 
therefore enjoyment in that sense for the statutory period 
gave a prescriptive title to the light under the Act. So, in 

(1) 10 C. B., N. S., p. 285. (4) L. B., 4 Exch. 126. 

(2) 13 C. B., N. S., p. 844. (5) 3 & 4 Will. 4, c. 71. See Appx. Y, 
(8) L. R., 6 App. Ca. 827. 
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Collis V. Laugheri^) it was held that time began to run in 
favor of the owner of a dwelling-house, for the purpose of 
acquisition of an easement of light to its windows, from the 
time when the house was completed for external purposes — 
the walls and the window apertures being finished and the 
building completely roofed in; though it was not then 
finished internally so as to be fit for habitation, (among other 
things remaining to be done) the sashes and glass of the 
windows not having been yet put in, nor the floors completely- 
laid on the joists, nor the gas and water completely laid on. 
So, in Pranjivandas Harjivandas v. Mayaram Sornaldas,i^) it 
was held that the prescriptive period begins to run from 
the time when a dwelling-house, in respect of which the 
right is claimed, has assumed the appearance and outward 
aspect of a dwelling-house, though it was not completed or 
used as a dwelling-house for the full period. 

The light must have been received through the same 
aperture or apertures, or an aperture or apertures in sub- 
stantially the same position or respective positions. " It will 
not do, in order to establish a right, to shew that though at 
some time light did not come in through a particular access, 
at other times it did, and that sometimes it came in through 
one and sometimes through another opening in the build- 
ing."(3) The plaintiff \\as the occupier of a building used 
for storing, seasoning, shewing to customers and selling 
timber, the walls of which were constructed of baulks of up- 
right timber and cross-beams fastened thereto, with aper- 
tures between the uprights and cross-beams, through which, 
on the sides of the building which abutted on the defendant's 
premises, light passing over defendant's open yard was ad- 
mitted into the plaintiff's building. The evidence went to 
shew that at one time the timber stored in the building 
would be 80 piled as to block the access of the light through 
one aperture, at another time it would be so piled as to 

(1) L. R., 1894, 3 Ch. D., 659. 

(2) 1 Bom. H. 0. R., 0. J. U8. 

(3) Fer Cotton, L. J., in Harris v. De Pinna, L. R., 33 Oh. D. 267. 
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block the access of the light through another aperture, bo 
that the plain fcifE failed to prove, in respect of any of the 
apertures, uninterrupted enjoyment of the same cone of 
light for the statutory period, and he was held not to have 
acquired an easement of light for the apertures. (1) 

The entrance of the light through the windows needs not 
be continuous ; in the case of windows with moveable 
shutters, it is a sufficient nser and access of the light, if the 
owner opens the shutters occasionally, at any time he pleases, 
for the admission of light, and if there is no such obstruction 
to, and interruption of, access over the servient land as 
would (2) defeat the claim ; and where it is proved that 
such windows have remained unchanged for twenty years, 
and that the shatters were so constructed that they might 
be opened or closed at the pleasure of the owner, the onus is 
thrown on the other party to prove that the right has not 
been gained. (3) 

The term *' ancient lights" is applied to windows in re- 
spect to which a prescriptive right to light has been acquired 
by twenty years or more of enjoyment.(4) 

The generality of the words "to and for any building*' ''^^^.'^Mi *°^ 
would seem to admit claims to easements of light in respect 
of buildings, (provided they are structures permanently 
attached to the soil (5)) in respect of which such a claim 
could not be maintained under the less general wording of 
the corresponding provision in the English Prescription 
Act (Sec. 3). " On the construction of that section," said 
Chittt, J.,(6) *' seeing that the words are * any dwelling- 
house, workshop, or other building,' it appears to me * any 
building' must mean a building analogous: to those mentioned, 
otherwise it would be useless to mention workshop or dwel- 

(1) Harris v. De Pinna, L. R., 33 Ch. D. 238. 

(2) Under s. 15, Expl. II, Easements Act, in India ; s. 4, 2 & 3 Will. 
4, c. 71 9 in England. 

^3) Cooper v. Straker, L. R., 40 Ch. D. 21. 

(4) See per Kindebsley, V. C, in Turner v. Spooner, 30 L. J., N. S., 
Ch. 302. 

(5i\ See definition of * land ' in s. 4, Explanation, 

(6; In his judgement in Earria v. De Pinna^ L. R., 33 Oh. D. 246# 
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ling liotLse partiotilarly. It wonid have been enough to have 
said * any bailding.' The section relates to the access and 
nse of light to any buildings of a like nature with those 
which are described in the section itself." In the case in 
which these observations were made, the plaintiff claimed, 
under that enactment, a right to light in respect of a perma- 
nent structure, which was used for the storage, seasoning, 
and showing and selling to customers, of timber, and was con- 
structed thus : the sides were constructed of solid upright 
baulks of timber fixed in stone bases built on solid brick piers, 
and of transverse beams fastened across the uprights, and 
diagonal iron bracings. There were floors or stages of solid 
planks, and the topmost floor was so constructed as to serve 
either as a roof or as an additional staging for timber. The 
apertures in respect of which a right to light was claimed 
were the spaces left between the uprights and the cross beams. 
Chittt, J., held that this structure was not a * building ' with- 
in the meaning of Sec. 3 of the Prescription Act, and there- 
fore dismissed the suit.(l) 

Air. As to a prescriptive right to air, see, further, note to 

Sec. 17. 

Support. The question of the acquisition by prescription of a right 

of support to a building from adjacent land is one of great 
difficulty, and puts the severest strain on the principles on 
which the law of prescriptive acquisition of easements is 
based. It was the subject of a case, Angus v. Dalton^i^) which 
was carried to the Court of Appeal, and then to the House 
of Lords, where, after taking the opinions, expressed in con- 
sidered and elaborate judgments, of seven judges, the matter 
was elaborately dealt with and decided in the judgments of 
the Lord Chancellor and four other Lords of the Court of 
ultimate appeal. The difficulty is that, taking the law of 
prescription as based on the principle that the party over 
whose tenement the enjoyment is had, having the power of 
resisting that enjoyment, has failed to resist it, and that 

(1) Earris v. Be Pinna, L. R., 33 Ch. D. 288. 

(2) L. R., 8 Q. B. D. 86 i 4 Q. B. D. 162 ; 6 App. Cas. 740, 
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laches or acqniesoenoe is therefore presumably atiribntable 
to him,(l) in the case of adjacent support to a buildiug the 
owner of the adjacent land has, or ordinarily has, no practic- 
able or reasonable means of resisting the enjoyment. " The 
adjoining owner," said Cockburn, C. J., (2) " has no remedy 
or means of resistance, — unless, indeed, he should excavate 
in his own immediately adjacent soil while the neighbouring 
house is being built or before the easement has been fully 
acquired, for the purpose of causing the house to fall. But 
what would be thought of a man who thus asserted his right ? 
Or, possibly, as in the present instance, he may have built to 
the extremity of his own land, and may require the support 
of his soil to uphold his own house. Is he to endanger and 
perhaps destroy his own house by excavating under it for 
the purpose of preventing his neighbour from acq airing the 
right of support ?" It was on this ground — the inability of 
the defendant to resist the user by any reasonable means — 
that the majority of the Court of Queen's Bench Division, in 
that case, Cockburn, C.J., and Mellor, J., held that the ease- 
ment of adjacent support to his factory which the plaintiff 
claimed on the strength of 27 years' enjoyment, had not been 
acquired, either independently of the Prescription Act of 
1832 or under that Act (which makes claims to any easement 
except that of light defeasible on any ground on which they 
were defeasible before the Act) ; but they were overruled by 
the Court of Appeal and the House of Lords. Their Lord- 
ships of the House of Lords were all of opinion that the 
plaintiff had acquired the easement claimed by him, but the 
grounds on which they based their decisions respectively 
differed. Lord Selbornb, L. C, was of opinion that it would 
not be consistent with the policy and purpose of the law in 
favor of possessory or prescriptive titles, that they should 
depend, in each particular case, upon the greater or less 
facility or diflBculty, convenience or inconvenience, of practi- 

(1) Lord Blackbubn denied that this was th^ only, or even the chief 
principle, on which prescription rests j see below. 

(2) L. B., 8 Q. B. D. 117. 
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cally resisting or interrupting them ; that the power of resist- 
ance did exist in cases of adjacent support to buildings aud 
could be exercised when the adjoining owner wished, and 
found it for his interest, to make such a use of his land as 
would have that effect; and that "so long as it does not 
suit his purpose or his interest to do this, the law which 
allows a servitude to be established or enlarged, by long and 
open enjoyment, against one whose preponderating interest 
it has been to be passive during the whole time necessary 
for its acquisition, seems more reasonable, and more consist- 
ent with public convenience and natural equity, than one 
which would enable him, at any distance of time, (whenever 
his views of his own interest may have undergone a change) 
to destroy the fruits of his neighbour's diligence, industry, 
and expenditure."(l) Uninterrupted enjoyment, therefore, 
of the support for the period required by law, he thought, 
gave a prescriptive title to it, provided the enjoyment was 
not vi (forcible) nor clam (secret) nor precario (by license). 
'* Of VI, or precario,*' he said, " there is here no question " 
(it was not disputed that the user was peaceable and as of 
right). On the question whether the enjoyment was clam, 
the enquiry, he said, was " as to the nature and extent of 
the knowledge or means of knowledge which a man ought to 
• be shown to possess, against whom a right of support for 
another man's building is claimed. He cannot resist or in- 
terrupt that of which he is wholly ignorant. But there are 
some things of which all men ought to be presumed to have 
knowledge, and among them ( I think) is the fact, that, accord- 
ing to the laws of nature, a building cannot stand without 
vertical or (ordinarily) without lateral support." When a 
new building is openly erected on one side of the dividing 
line between two properties, the Lord Chancellor observed, 
its exterior and much of its interior structure must be visi- 
ble and ascertainable by the adjoining proprietor ; and this 
is sufficient notice to him to satisfy the requirement that 



(1) L. R., 6 App. Ca. 796, 797. 
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the user must not be clam; for even if he should not 
be able ia this way to ascertain the details of the internal 
sfcracture of the building upon which the exact amount or 
incidence of its weight may depend, he is bound to make in- 
quiries if he desires information on these particulars, and it 
would only be if, on his so doing, information was impro- 
perly withheld from him, or false or misleading information 
was given to him, that a plea that the enjoyment was clam 
could be successfully set up. And, as in the case before the 
Court " everything was honestly and (as far as it could be) 
openly done, without any deception or concealment," Lord 
Selbornb was of opinion that the kind and degree of know- 
ledge which the defendant must necessarily have had was 
sufficient. (1) Lord Penzance thought that such an easement 
as that claimed could not be acquired consistently with any 
known principle of law, because the principle on which ac- 
quisition of easements by prescription or presumed grant 
rested was, in his opinion, that the person against whom the 
right was acquired had the power of resisting the enjoyment 
of the benefit without incurring extravagant or unreasonable 
loss or expense in so doing, and, having such power, failed 
to exercise it; and such power he did not possess in the case 
of the enjoyment of adjacent support to a building. He, 
however, thought (as did Lush, J., in the Court of first 
instance) that the existing authorities shewed that this right 
of support to a building could be acquired by mere user, 
quite independently of any presumed acquiescence or grant 
on the part of the owner of the burdened tenement, and 
that the law being thus settled by a long series of deci- 
sions, the Court was bound by it, though those decisions 
were, in his opinion, irreconcileable with the principle under- 

(1) L. R., 6 App. Ca. 800—802. The Lord Chancellor also thought, 
contrary to the opinions of all the judges in both the Courts below, and 
to that of most of the judges who assisted the House of Lords, that an 
casement of support to buildings is an easement within the 2nd section 
of the Prescription Act of 1832 ; but he admitted that under that enact- 
ment also it was necessary that the enjoyment should be neither vi nor 
clam nor precario, 

17 
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lying the law of prescription.(l) Lord Blackburn, in a 
learned judgment, examined the foundations of the law of 
prescription. He was of opinion that the ultimate principle 
on which prescription is founded, is not the principle of ac- 
quiescence or laches inferred from non-interruption when 
there was the power to interrupt. That there is a more 
extensive principle underlying prescripfcion, which is that it 
is for the pn];>lic good, in the quieting of titles, '' that the 
true owner should lose his rights if he has not exercised 
them during the prescribed period, whether there has been 
such laches or not ;" nor is there " much hardship" to him 
in this, for " presumably such rights if not exercised" for a 
long time *' are not of much value, and though sometimes 
they are, * cid ea qucBfrequentius accidunt jura adaptantur.* "(2) 
That ** the right to forbid digging near the foundations of 
a house without taking proper precautions to avoid injur- 
ing it, is one very little onerous to the neighbours, and one 
which it is expedient" should be acquirable by prescription, 
as much as the right to light is.(8) That, takiug the prin- 
ciple of the law of prescription to be the wider one above- 
mentioned, no more is requisite to give a prescriptive right 
to support of a building than that " the enjoyment be so 
open that it is known" by the adjacent owner " fchat some 
support is being enjoyed by the building."(4) Lord Watson 
expressed his opinion that a right to lateral support from the 
adjoining soil may be acquired for a building which has en- 
joyed that support peaceably and without interruption for 
the prescriptive period of twenty years. (5) Lord CoLERiDaE 
merely expressed concurrence in the conclusions arrived at 
by the Lord Chancellor and Lord Blackburn, and their 
reasons therefor. (6) 

(1) L. B., 6 App. Ca. 804—808. Lord Penzance also expressed his 
opinion that, if the matter was res integra, it wonld be reasonable that 
the law should allow a right to adjacent support to a building to be ac- 
quired as soon as the building was erected. 

(2j L. R., 6 App. Oa. 817, 818, 828*. (5) L R., 6 App. Oa. 830. 

(3) L. R., 6 App. Ca. 827. (6j L. B., 6 App. Ca. 790. 

(4) L. R., 6 App. Ca. 828, 
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Under the Easements Act, the difficnlty which presented 
itself in Angus y. Dalton cannot arise, because that Act does 
not require the enjoyment to be either open, or as of right, 
in the case of prescriptive acquisition of an easement of sup- ' 
port. But the Limitation Act of 1877, and that of 1871, do 
require that the enjoyment, in the case of an easement of 
support, shall be open and as of right, and I have therefore 
referred, at some length, to that important English decision. 

The same conditions which by the law of England are Support of 
snfl&cient to create a prescriptive right to support to a build- buildSf. ^^™ 
ing from adjacent land, are sufl&cient, by that law, to create 
such a right of support to a building from an adjoining 
building.(l) So, in this section, the law of prescriptive ac- 
quisition of support from things attached to the adjoining 
land is made the same as that of support from the adjoining 
land. In both cases, then, — support to buildings from land, 
and support to baildings from buildings — the English law 
does, but the Indian law does not, require that the enjoy- 
ment should be open. 

* Building' means structure permanently affixed to the soil, « Buildinff." 
and does not include a removeable building, (2) however long it 
may have stood unremoved. The insertion in the Act of a 
definition of the word was, in this respect at least, unne- 
cessary, as by the definition of ' easement ' in Sec. 4 the domi- 
nant tenement must be land or something permanently 
attached to the earth. 

A right to have boughs of a tree projecting over a neigh- Bouirlis of 

hour's land, or to have roots of a tree extending into or tree projecting 

° over neigh- 

throagh such land, cannot be acquired by prescription. (3) boar's land. 

•* According to our law," said Lindley, L. J., in Lemmon v. 

WebbfW *' the owner of a tree which gradually grows over 

his neighbour's land is not regarded as insensibly and by 

(1) Lemaitre v. Davis, L. E., 19 Oh. D. 281. 

(2) such as the building in Maherley v. Dowsorij L. J., 5 K. B. 261. 

(3) Lemmon v. Wehh, L. R., 1894, 3 Ch. 1, (confirmed on appeal to H. 
L.) L. R. 1895, A. 0. 1 ; Hart Krishna Joshi v. Bharikar Vithal^ I, L. B. 
19 Bom. 420. 

(4) L. B. 1894, 3 Oh. 12. See also L. B. 1895, A. 0. 6 (per Lord 
Hkbschkll, L. 0*j 
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slow degrees acquiring a title to the space into which its 

branches gradually grow Considering that no title 

is acquired to the space occupied bj new wood, and that 
new wood not only lengthens bufc thickens old wood, and 
that new wood gradually formed over old wood cannot 
practically be removed as it grows, and considering the 
flexibility of branches and their constant motion, it is plain 
that the analogy sought to be established between an artifi- 
cial building or projection hanging over a man*s land and 
a branch of a tree is not sufficiently close to serve any use- 
ful purpose." The following passage from Gale on Ease- 
men ts(l) was quoted with approval by Lindlby and LoPEg, 
L.JJ., in Lemmon v. Wehbi^) : " There appears to be no 
authority in the English law, that, in the absence of express 
stipulation, an easement can be acquired by user, to compel 
a man to submit to the penetration of his land by the roots 
of a tree planted in his neighbour's soil. The principal 
objections to the acquisition of such an easement consist in 
the secrecy of the mode of enjoyment, and the perpetual 
change in the quantity of inconvenience imposed by it.*' 
Temporary ar- An easement cannot be acquired by prescription in an 
artificial watercourse which is of a temporary character, as, 
e.g.j a sough made for draining off water from a mine, as 
against the owner of the land in which the stream is origin- 
ated. The reason of this is to be found in the principles, 
above commented on, that, in order to create a title by pre- 
scription to an easement, either independently of the statutory- 
law, or under this Act (except in the cases of light, air and 
support), the person against whom the right is claimed must 
be able to interrupt the enjoyment without doing for that 
purpose what he cannot reasonably be expected to do, and 
that the enjoyment must (except in those three cases) be as 
of right. In Arkwright v. OelK^) the plaintiffs, mill-owners, 

- (1) 6th ed., p. 461. " 

(2) L. B. 1894, 3 Ch. 14, 15. 

(3) 6 M. & W. 203. See also Qreatrex v. Hay ward, 8 Exoh. 291, in which 
the waterconrae was a drain made for the purposes of agricultural 
improyement of the defendant's land. 



tificial water- 

0001*868. 
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and their predecessors in title, bad, for about sixty years 
preceding tbe suit, used, for the working of their mill, the 
water of a sough which had been constructed in land not 
belonging to the plaintiffs for the purpose of draining cer- 
tain mines. It was held that they had not acquired an ease- 
ment to use the water of the sough. The Court, in their 
judgment, said, " What then is the species of right or 
interest, which the proprietor of the surface, where the 
stream issued forth, or his grantees, would have in such a 
watercourse, at common law, and independently of the effect 
of user under the recent Statute, 2 & 3 Will. 4, c. 71 ? He 
would only have a right to use it for any purpose to which 
it was applicable, so long as it continued there. An user 
for twenty years, or a longer time, would afford no presump- 
tion of a grant of the right to the water in perpetuity ; for 
such a grant would, in truth, be neither more nor less than 
an obligation on the mine -owner not to work his mines by the 
ordinary mode of getting minerals, below the level drained 
by that sough, and to keep the mines flooded up to that level, 
in order to make the flow of water constant for the benefit 
of those who had used it for some profitable purpose. How 
can it be supposed that the mine-owners could have meant 
to burthen themselves with such a servitude, so destructive 
to their interests : and what is there to raise an inference of 
such an intention? The mine owner could not bring any 
action against the person using the stream of water, so that 
the omission to bring an action could afford no argument in 
favour of the presumption of a grant ; nor could he prevent 
the enjoyment of that stream of water by any act of 
his, except by at once making a sough at a lower level, and 
thus taking away the water entirely ; a course so expensive 
and inconvenient, that it would be very unreasonable, and 
a very improper extension of the principle applied in the 
case of lights, to infer from the abstinence from such an act 
an intention to grant the use of the water in perpetuity, as 

a matter of right It remains to be considered 

whether the Statute 2 & 3 Will. 4, c. 71, gives to Mr, 
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Arkwright and those who claim nnder him any snch right ; 
and we are clearly of opinion that it does not. The whole 
purview of the Act shows that it applies only to such rights 
as would before the Act have been acquired by the presump- 
tion of a grant from long user. The Act expressly requires 
enjoyment, for different ' periods, withotit interruption^ and 
therefore necessarily imports such an user as could be inters 
rupted by some one " capable of resisting the claim ;'' ^»nd it 
also requires it to be " of right." But the use of the water 
itttbia case could not be the subject of an acbion at the suit 
of the proprietors of the mineral field lying below the level 
of the Cromford sough, and was incapable of interruption 
by them at any time during the whole period, by any reason- 
able mode; and as against them it was not '* of right;" they 
had no interest to prevent it ; and until it became necessary 
to drain the lower part of the field, indeed at all times, it 
was wholly immaterial to them what became of the water, 
so long as their mines were freed from it."(l) The case of 
Wood V. WatML(^) was similar to Arkwright v. Odlj except 
that the action was brought, not against the originator of 
the watercourse, but against the owner of land through 
which the watercourse passed after having issued from the 
land in which it had its origin and before it reached the 
plaintiffs* land, for diversion of the water. This water- 
course had been in existence and its water used by the 
plaintiffs for the working of their mill for sixty years. It 
was held that the plaintiffs had no right to the water as 
against the intermediate landowners, the defendants, and 
therefore no right of action against them for diverting and 
preventing the water from flowing on into the plaintiffs' land. 

Permanent Whether an artificial watercourse is of a permanent or tem- 

artificial . . . *^ 

watercourses, porary character, is a question which depends upon the 

purpose for which and the circumstances under which the 

watercourse was made. In Qaved v. MartynK^) the Court, in 

(1) 5 M. A W. 231, 233. 

(2) 3 Bxoh. 7:18, 778j 779. 

(3) 19 C. B. (N. SO 732, 769. 
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their jadgment, said : " If it be proved that the stream was 
originally intended to have a permanent flow, or if the 
party by whom or on whose behalf the artificial stream was 
caused to flow is shewn to have abandoned permanently, 
without intention to resume, the works by which the flow 
was caused, and given up all right to, and control over, the 
stream, such stream may become subject to the laws relat- 
ing to natural streams." In Beeston v. Weatei^) a water- 
course made for irrigating land and for the watering of cattle 
was held to be made for purposes which were not temporary 
in their nature. An easement can, it has been held,(2) be 
acquired to surplus water discharged from an artificial tank, 
through a sluice, and flowing onward in a defined course. 

The statutory mode of prescriptive acquisition of easements "^^^ non-statu- 
tory modes of 
introduced by the Limitation Acts and the Easements Act making out a 

has not done away with the modes of acquisition by imme- ments. 

morial user, afid by user for twenty years raising the pre- i^^^JJ^^™^ 

sumption of a lost grant (see below) ; and on this account, Presumption 

as well as because questions as to easements having been user. 

acquired before the statutory mode was introduced may still 

arise, it is material to know how a title may be acquired by 

immemorial user, or by the doctrine of a lost grant. " At 

the common law " (of England) " there appears to have 

existed no fixed period of prescription. Rights were acquired 

by prescription when possession or enjoyment had existed 

beyond the memory of man, or where, as the legal phrase 

was, ' the memory of man ran not to the contrary.* But by 

several Statutes, fixed periods were limited for the bringing 

of actions for the recovery of real estate."(^) Prior to the 

Statute of Merton the limitation in a writ of right was from 

the time of Henry I. By the Statute of Merton (20 Hen. 

Ill, c. 8) the limitation in a writ of right was from the time 

(1) 6 B. & B., 986, 997. 

(2) Rayappan y, Virdbhadraf I. L. B., T Mad. 580. See also MalliJc 
Jawad'Ul-Uuq Y. Bam Prasad Das, 3 Beng. L.R., A 0., 281; KartiJc 
Chandra Sirkar v. Kartik Chandra Dey, 3 Beng. L. R , A. 0. 166 j Rup- 
Chandra Qhose y. Bupmanjari Dasi, 8 Beng. L. B., A. C. 325. 

(3) Per OocKBUBN, C. J., in Angus y. Dalton, L. B., 3 Q. B. D. 103. 
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of Henry II, a period of seventy years. By the Statute of 
Westminster, 3 Edw. I, c. 39 (1275), tlie time for bringing a 
writ of right was limited to the time of King Kichard I, 
a period of eighty-eight years. "It is plain,** said Cockbden, 
C.J., " that this Statute had reference to actions for the 
recovery of real estate. Nevertheless the judges with that 
assumption of legislative authority which has at times charac- 
terised our judicature, proceeded to apply the rule as to 
prescription established by the Statute to incorporeal here- 
ditaments, and, among others, to easements. As might have 
been foreseen, as time went on, the limitation thus fixed 
became attended with the inconvenience arising from the 
impossibility of carrying back the proof of possession or en- 
joyment to a period which, after a generation or two, ceased 
to be within the reach of evidence. But here again, the 
legislature not intervening, the judges provided a remedy by 
holding that if the proof was carried back aS far as living 
memory would go, it should be presumed that the right 
claimed had existed from time of legal memory, that is to 
say, from the time of Richard I.**(l) " The Statute of 21 
James I, c. 16, which limited the time for bringing a posses- 
sory action to twenty years, led soon afterwards to a very 
important change in the law by the arbitrary adoption of 
that period by the Courts as sufficient to found the presump- 
tion of the existence of a right from the time of legal memory. 
Here, again, the boldness of judicial decision stepped in to 
make up for defects in the law, which the supineness of the 
legislature left uncared for. But it is to be observed, that 
with all bheir desire to reduce the period of prescription with- 
in reasonable limits, the Courts never gave greater effect to 
length of enjoyment than that of affording a presumption of 
prescriptive right, capable of being rebutted by proof of an 
origin at a time later than that of legal memory. Hence, if 
in the course of a cause it appeared that the disputed right 
had had a later origin, the presumption failed, and the claim 

(1) L.R., 3Q.B.D., 104. 
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of right was defeated.(l) The frequency of this result gave 
rise to a new device. As, independently of prescription, 
every incorporeal hereditament must have had its origin in 
grant, the fiction was resorted to of presuming after long user 
a grant by a deed which in lapse of time had been lost. 
At first, to raise this presumption it was required that the user 
should be carried back as far as living memory would go ; but 
after the Statute of James I, c. 21, user for twenty years was — 
here again without any warrant of legislative authority, and 
by the arbitrary ruling of the judges — held to be sufficient to 
raise this presumption of a lost grant, and juries were direct- 
ed so to find in cases in which no one had the faintest belief 
that any grant had ever existed, and where the presumption 
was known to be a mere fiction."(2) 

A right to a pew, as appurtenant to a dwelling-house, may 
be acquired by prescription, which supposes a lost faculty ; 
and even though the alleged right had its origin since the 
time of legal memory, and though in its inception it rested 
on a foundation invalid in law, yet a subsequent validation 
of the title by the grant of a faculty may be presumed from 
proof of exclusive possession and repairing of the pew by 
the claimant and his predecessors for a period extending back 
beyond the period of living memory.(3) In Philipps v. HaUi- 
dayi^) the owner of a dwelling-house, of which he and his 
ancestors had been in possession from 1680 or earlier to 
1888, when the suit was brought, at first as leaseholders, 
but from 1687, when the freehold was acquired, as free- 
holders, claimed the exclusive right to a pew in the parish 
church as appurtenant to the house. The evidence showed 
that the original title by which, in 1680, the then ancestor 

(1) And this is still so : see Wheaton r. Maple ^ Co., L. B., 1893, 
3 Ch. at pp. 62, 67, 69; DuU of Norfolk v. Arhuthnot, L. R. 5 C. P. D. 
pp. 392, 393. 

(2) L. B., 3 Q. B. D. 105. 

(3) Philipps V. Halliday, L. B. 1891, A. 0. 228; 23 Q. B. D. 48; 
Bedle v. Beard, 12 Rep. 196. See also Stocks v Booth, 1 T. B. 428 ; 1 B. 
B. 244 ; KenricJc v. Taylor, 1 Wils. 362; Fuller v. Lane, 2 Addams 419 ; 
Walter V. Gunner and Drury, 1 Hag. Con. 314. 

(4) L. R., 1891, A. C. 228 J 23 Q. B. D. 48. 

18 
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of the plaintiff acquired the alleged right, was invalid in law. 
Bat the evidence also showed that the plaintiff and his prede- 
cessors in the ownership of the honse had for more than 
seventy years next hefore the suit had the ezclnsive occupa- 
tion of the pew, kept it locked (when not in nse) by a key 
of which they had possession, and done repairs to it. It was 
held that this long-continned possession, conpled with these 
acts, which would have been illegal nnless there had been 
a facnlty, raised the presumption of a lost faculty granted 
subsequently to 1680, whereby the title, originally invalid , 
had been made valid. 

The judgments in this case emphasize the importance of 
-the principle that where there has been long-continued pos« 
session consistent with a legal title, every reasonable pre- 
sumption ought to be made in favor of such possession as 
being based on a legal title.(^) And this principle was re- 
^ affirmed and acted on in Simpson y^ Godmanchester CorpO' 

rah'on(2), in which the defendants, the corporation, were 
held to have acquired, by a grant which must be presumed, 
an easement to open in times of flood or likelihood of flood 
the sluices of certain locks, belonging to the plaintiff, on a 
river, in order to prevent damage, from inundation, to 
certain lands adjacent to the river, of which they were the 
owners, and which were liable to be submerged when the 
river was in flood ; they having so far back as living 
memory went, and, as there was ground for inferring, for 
a period anterior to living memory, exercised the alleged 
right of so opening these sluices. 

To sustain a presumption of a lost faculty granting a right 
to a pew in a church to the owner of a house, as such, some- 
thing more than mere undisturbed possession for a period ex- 



(1) See also Lee v, Johnstone^ L. B., 1 So. & Biv, App. 426, 435 (per 
Lord WssTBUBT). And see Ooodman v. Mayor of Saltashf L. R., 7 App. 
Ca. 633 ; Haigh v. West, L. R., 1893, 2 Q. B. 19 ; AttomeyOentraZ v. 
Wright, L. R., 1897, 2 Q. B. 318. 

(2) L. B. 1896, 1 Ch. 214 (Ooarfc of Appeal) ; oonfirmed by H. L. : 
L. B., 1897, A.O. 696. 
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tending as far back as living memory can go is necessary. (1) 
Some acts of assertion of proprietary right in addition to 
possession must be shewn.(^) Such right to a pew carries 
with it the obligation to keep the pew in repair.(l) But 
proof of repairs having been done to the pew, by the claim- 
ant of the right or his predecessors in title, is not essential 
in order to justify the presumption of a lost faculty ; repairs 
may not have been required within living memory ; removal 
of the materials (woodwork) of a pew by the claimant of 
the right and substitution by him of chairs for the former 
seats was held to be an unequivocal act of ownership in- 
consistent with any light existing in the Ordinary, and, 
taken in conjunction with his and his predecessors' undisr* 
turbed possession during the period of living memory, to be 
sufficient to sustain the presumption of a lost faculty entit« 
ling him to the pew.(l) 

The nature of the enjoyment requisite for establishing a 
title either by immemorial enjoyment or by presumed lost 
grant (2) is the same as that of the enjoyment required for 
giving a statutory prescriptive title ; as to which see below. 
Neither the Limitation Acts and the Easements Act in India, 
nor the Prescription Act of 1832 in England,!^) altered the 
pre-existing law, in this respect. 

It has been held by the Privy Council that Act IX of 
1871, while it gave a new mode of acquiring easements, 
was not prohibitory or exhaustive and did not exclude or 
interfere with the modes of acquiring easements which 
existed before the Act was passed ; and that therefore, 
where a title to an easement could not be made out under 

(1) SHleman^Qihbard v. Wilkinson, L.R. 1897, 1 Q. B. 749. Re- 
lining a pew was held, in this case, not to be an aot of repair. In a 
preyiotis case, Pettman v, Bridger, 1 Phiilim, 316, lining a pew had been 
held not to be an act of repair, but merely ornament. 

(2) The character of the enjoyment necessary for establishing title 
by either of these non-statntory modes is the same j see Bryant v. 
Lefever, L, B., 4 C. P. D. 177 (per Bbamwell, L. J.) ; Dalton v. Angus, 
L. B., 6 App. Ca. 816 (per Lord Blackburn) ; Chunilal Fvlchand y, 
Mangaldas Qovardhandas, I. L. E. 16 Bom. 602, 595. 

(3J Bright v. Walker, 10. M. A B. 219, 
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that Aot, it coald nevertheless be made ont, if safficient 
evidence of enjoyment was adduced, as their Lordships 
thought had been done in the case before them, for pre- 
suming the existence of a grant or covenant at some dis- 
tant period of time whereby the right was created.(l) This 
decision holds good equally in regard to Act XV of 1877, 
that Act being, in this respect, similar to Act IX of 1871.^2) 
It also holds good in regard to the Easements Act, there 
being nothing in this Act abolishing or prohibiting the modes 
of making a title to easements by immemorial user and by 
user raising the presumption of a lost grant.(3) So, the 
English Prescription Act of 1832 did not, it has been held, 
put an end to the pre-existing modes of acquiring a title, by 
immemorial user, or by presumed lost grant.C^) The pre- 
sumption of a title by lost grant arises from twenty years* unr 
interrupted enjoyment as of right. Whether this presump- 
tion is a conclusive presumption of law, a presumptio juris et 
dejurcy or is a presumption of fact and liable to be rebutted, 
is a question on which there have been conflicting decisions 
In Angus v. Dallon, in the Queen's Bench Division, Cookburn, 
C. J., held that the presumption was one of fact and rebut- 

(1) Miiharani Rajroop Koer v. Syed Ahul Ilossein^ L. E., 7 1. A. 2495 
246 ; I. L. R., 6 Oal. 394 ; see also Ami Jaghirdar v. Secretary of State, 
I. L. B., 5 Mad. 226; Modhoosoodun Ley v. Bissonauth Bey, 15 BoDg. 
L. B., SiSl, 366 J Kurupam Zemindar v. Merangi Zemindar, I. L. B., 5 
Mad. 255. 

(2) Funja Kwoarji v. Bai Kuvar, I. L. B., 6 Bom. 20 j Kurupam Zemin- 
dar V. Merangi Zemindar, I. L. B., 5 Mad. 253 j Juggut Chunder Roy 
V. Boop Chand Shaw, I. L. E., 6 Cal. 811 ; Arzan v. Bakhal Ghunder 
Boy Chowdhryf I. L. B., 10 Cal. 218; Wutzler v. 8harpe,l, L. B., 16 
All. 270, 292. 

(3) In Modhoosoodun Dey Y. Bissonauth Dey^ 15 Becg. L. B., 361, 
396, Mabkbt, j., said : " It has indeed been contended that the Statute 
(His Lordship referred to Act IX of 1871) excludes other modes of 
aeqairing an easement by enjoyment, but this is clearly not so. There 
are no words in the Statute to which such a construction can be given, 
and with the history of the English Prescription Act before them, it 
can scarcely be supposed that the Legislature here, had they intended 
any such exclusion, would have omitted to express their intention." 
These remarks appear to me to bo equally applicable to the Easements 
Act. 

(4) Leconjleld v. Lonsdale, L. E., 5 C. P. 657, 726 j Aynsely v. Olover, 
L. E., 10 Ch. Ap. 283,285; Daltonv, Angus,L.n.,6 App. Ca. 800, 
801 (per Lord Selborne, L. 0.) and 814 (per Lord Blackbuen); Pow 
nueaiumy Tever v. Collector of Madv/ra, 6 M. H. 0. E. 21. 
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table by evidence proving that no grant conld have been 
made, or that it is very improbable that a grant ever was 
made, or that if a grant was made, the right had necessarily 
been subseqaently extinguished by a subsequent unity of 
seisin of the dominant and servient tenements, or otherwise, 
and he reviewed at great length previous decisions, and other 
authorities, in support of his opinion. Lush, J., was also of 
opinion that the presumption was one of fact and rebuttable : 
though he thought that, in the case before the Court, no 
facts were shewn which were admissible to rebut the pre- 
sumption of a grant, which in his opinion arose.(l) Mellob, 
J«, the remaining judge, expressed no opinion upon this 
point, but merely concurreuce in the final conclusion arrived 
at by the Chief Justice, which was partly and primarily based 
on the ground that in his opinion, in the case before the , 
Court, the presumpbion had not arisen at all, because the 
enjoyment, not being practically susceptible of resistance, 
was not of such a nature as to raise it. In the Court of 
Appeal, of the three judges forming the Court, Brett, L. J., 
thought that the presumption was one of fact and rebutta- 
ble by proof, or an admission, either that a grant could not 
have been made, or that no grant was in fact ever made. 
Thesiger, L. J., was of opinion that uninterrupted enjoyment 
of an easement for twenty years raises the presumption of a 
lost grant, which is so far a presumption of law that it can- 
not be rebutted by proof that no grant was in fact ever 
made, but that it can be rebutted by proof that the presumed 
grantor was legally incompetent to make the grant or that 
ilSe enjoyment was not of such a character as is necessary to 
establish the presumption of a lost grant. Cotton, L. J., 
agreed with the opinion of Thesiger, L. J. In the House 
of Lords, Lord Selborne, L. C,,'s judgment is for the most 
part taken up with shewing that an easement of support is 
within the 2nd section of the Prescription Act of 1832, and 
though he based his conclusion also on the presumption 

(1) L, B., 8 Q. B. D., pp. 91—95. 
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of a lost grant from twenty years' nser, ho made no remark 
respecting sncli presumption, except this, tliat lie agreed 
with the view of the anthorities taken by Lush, J., by the 
majority of the judges in the Court of Appeal, and by all 
the judges whose opinions had been taken by the House of 
Lords. Lord Blackburn was of opinion that, if the enjoy- 
ment is proved to have been such as to raise the presumption 
of a right by lost grant, this presumption cannot be rebutted 
by proof that there never was in reality any grant.(l) On 
the question whether such presumption is rebattable by proof 
that the presumed grantor was legally incapable of making 
the grant, he expressed no opinion, but said : " No ques- 
tion here arises as to the effect of any disability on the part 
of the owner of the land. (2) Lord Penzakob gave no opinion 
on the point now under consideration, for he thonght the 
right which was in question in the case, viz, an easement of 
support to a building, could not be gained either by prescrip- 
.tion or by the presumption of a lost grant, but was gained by 
mere enjoyment for twenty years. The remaining two 
Judges in the case in the House of Lords, Lords Colbridgb 
and Watson, respectively expressed their concurrence in the 
conclnsion arrived at by the other Judges of the House, that 
the plaintiff had acquired the easement of support claimed, 
but made no observation upon the question as to the nature 
of the presumption of a lost grant from twenty years' user. 
In Bagram v. Khettranath Karformah,(^)B, case decided upon 
the English law as it stood before the Prescription Act, 
Peacock, C. J,, overruling the opinion of Mabkbt, J., in the 

(I) L. R. 6 App. C, 812—814. He disagreed with Oock%urn, C. J./s 
opinion that the jury were ac liberty, af feer the presumption was raised, 
if they did not believe that there had in reality been a grant and chose 
to be scmpuloas, to find that there was no grant. Although the fiction 
of a lost grant might have been, as Oockbuen, C. J., had said, a great 
judicial usurpation, yet when a ]oog series of cases had established the 
law, to refuse to administer it because the mode in which it was intro* 
duoed was not approved of, would, Lord Blackbubn said, prodnoe in- 
tolerable confusion, and would be at least as great a usurpation of the 
proper f auction of the Legislature as it was at first to introduce that 
fiction (pp. 812, 818). 

{2) L. B., 6 App. Ca. 827. (3) 3 Beng. L. B., 0. 0. 18, 48—53 
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lower Conrt^ held that the presnmption of a right by grant 
or Act of Parliament afforded by the twenty years' nser is 
a presumption of law, which, unless negatived by evidence 
of legal incapacity of the presumed grantor or of nnity of seisin 
of the two tenements or any other cause of extinction hap- 
pening subsequently to the presumed grant, the jury or the 
Court (as the case may be) are bound to act on, whether 
they believe that such a grant or Act of Parliament ever de 
facto existed or not.(^) In a subsequent Calcutta case, also 
decided under the English law as it stood before the Pre- 
scription Act, Couch, C. J., and Markby, J., held that the 
presumption of a lost grant is one of fact. (2) 

As no actual grant of an easement can be legally made if 
the grantor is legally incapable of making it, so no grant can 
be presumed from user if at the time when the grant has to 
be presumed to have been made the then owner of the tene- 
ment over which the easement is claimed was legally incom- 
petent to make the grant.(S) 

In Ponnusamy Tever v. Collector of Madura^W a case of Period of en- 

a claim to an easement in the mufassal, decided in 1869, qt^d for*" 

Scotland, C.J., held that the length of time of uninterrupted of ^ment"* 

user as of right which the claimant must show, to establish otherwise 

, ° than under 

a presumption of lost grant, was, by analogy to the Indian this Act or the 

Law of Limitation as to suits for recovery of land, twelve Acts of 1877 
years. Innbs, J., differing from Scotland, C. J., was of opi- ^^ ^^^^' 
nion that " the circumstance of one year, one day, or even 
one hour may of course afford equally cogent evidence of a 
complete and absolute transfer of the right a3 an uninter- 
rupted user for any length of time ; and on the other hand, 
notwithstanding uninterrupted enjoyment for a lengthened 

(1) The Chief Justice cited, in snpport of this proposition, Darwin y. 
Upton^ (2 Wms. Sannd. 175c} where Lord Mansfield laid this down, 
and also the proposition that the presnmption of immemorial user was 
not defeasible because the jury believed, without evidence to rebut it, 
that the enjoyment had not been ever since the time of Richard I. 

(2) Bhuhan Mohun Banerjee v. Elliott, 6 Benjr. L. B., 85, 98, 102, 106. 

( 3) Mill V. Commissioners of New Forest f 18 C. B. 60 j Bagram v. Khet' 
tramath Karformah, 3 Beng. L. R., O. C. 63 (per Peacock, C. J.) 
(4) 6 Mad. H. C R., 6, 91, 28. 
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period, circnmstances may be put forward in evidence for the 
defence which without amounting to an interruption of the 
enjoyment may show that in fact there could have been no 
transfer of the right."(l) And there are many Bengal 
decisions, on cases which arose in the mufassal, before Act 
IX of 1871 came into force, to the eftect that enjoyment 
for twelve years may be (so far as the period of user goes) 
sufficient to establish a right of easement.(2) In Bupchandra 
Ohose v. Bupmanjari Dasii^), Kemp and Markby, JJ., speaking 
of the previous decisions of the Calcutta High Court on this 
point, held " that there was no decision of thatCourt which said 
either on the one hand that a finding that the user had lasted 
for at least twelve years is necessary, or that such a find- 
ing of a user for twelve years would be conclusive." In 
cases of claims to easements in Calcutta which arose for 
decision before Act IX of 1871 came into force, the English 
law as it stood independently of the English Prescription Act 
was held, by the Privy Council as well as by the High Court, 
to be applicable, and the English rule of presumption of a 
modern lost grant from twenty years' user was accordingly 
applied to the decision of the cases.C^) And in cases arising 
in the island of Bombay, before Act XIV 9f 1869 came into 
force, as well as after that and before Act IX of 1871 came 
into force, proof of enjoyment for twenty years was held, by 
the Bombay Supreme Court and High Court respectively, to 

(1) See also the remarks of the same learned judge in reference to 
this casein Suhramaniya Ayyar v. Ramachandra Rau, I. L. R., 1 Mad. 
338. And see Krishna Mohun Mooherjee v. Jagornath Roy Jugi, 2 
Beng. L. B., A. C. 323 ; Ru/pchandra Ohoae v. Rupmanjari Dasi^ 8 Beng. 
L, B., A. 0., 326, 328. See also remark of Westbury, L. C., in Hanmer 
v. Chance, 34 L. J., Oh. 416 ; Bright v. Walker^ 1 C. M. & R. 222. 

(2) Joyprohash Singh v. Amir Ali, 9 S. W. R. 91 ; Mohim Chundra 
Chuckerhutty v. Chundi Churn Ooohoo, 10 S. W. R. 452 ; Kartik Ghand- 
ra Birkar v. Kartik Chandra Bey^ 3 Beng. L. R., A. 0. 166 ; Krishna 
Chandra Chuckerhutty y. Krishna Chandra Baniky 3 Beng. L. R , A C. 
211; Kristo Chunder Chuckerhutty v. Kristo Chunder Bwrntcfe, 12 S. W. 
B. 76 ; Durga Churn v. Pearee Mohun, 9 S. W. R. 283. 

(3) 3 Beng L. R., A. 0. 326. See also Mullick Karim Baksh v. 
Uarrihar Mandar, 6 Beng. L. R., 174. 

(4) Bagram v. Khettranath Karformah, 3 Beng. L. R., O. 0. 18 ; 
Bhuhan Mohan Banerjee v. Elliott^ 6 Beng. L. R., 85 j oonfmd. on app., 
12 Beng. L. R., 406 ; L. R., I. A., Suppl. Vol. 175. 
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be necessary for the establishment of a claim to an easement 
fonnded on enjoy ment.(l) To establish a prescriptive title 
to an easement in the mnfassal of the Bombay Presidency, 
proof of enjoyment for a period exceeding thirty years was 
required ; Reg. Vof 1827, Sec. 1, which provided that " when- 
ever lands, houses, hereditary offices, or other immoveable 
property have been held without interruption for a longer 
period than thirty years, whether by any person as pro- 
prietor, or by him and his heirs, or others deriving title from 
him, such possession shall be received as proof of sufficient 
right of property in the same," being held to apply to incor- 
poreal rights ; (2) and that provision of that Regulation was 
held to be still applicable to such cases after Act XIV of 1859 
came into force. (3) That section (as well as the other sec- 
tions of Chapter I to which it belongs) of Reg. V of 1827 
was repealed by Act IX of 1871. 

Neither an easement, nor a right in gross, can, by English Easements 
, , . J , . i- T_ £ J cannot be ao- 
law, be acquired by prescriptive user, or by way of presumed quired by pre- 
grant, by a large indefinite class of persons, as, e.g,, by the indefinite or 

owners and occupiers of certain tenements some of which fluctnating 

. body of per- • 
are copyhold and others freehold ;(4) or by a fluctuating sons. 

body of persons such as the inhabitants of a village, unless 

they have been formed into a corporation.(6) Nor can the 

public acquire a profit a 'prendre by prescription or by the 



(1) Pranjwandas Harjivandas v. Mayaram Samaldas, 1 Bom. H. C. 
R. 148 ; Narotam Bapu v. Oanpatrav Pandurang, 8 Bom. H. 0. B., O. 
O. 69 ; Bamji Kesharji v. Jamnadaa Ehushaldas, unreported, but refer- 
red to in last-mentioned case, 8 Bom. H. 0. B. 0. 0. 75. 

(2) But see observations in judgment in Chunilal Fulchand v. 
Mangaldas OovardhandaSf I. L. B., 16 Bom. 695, 696. 

(3) Anaji Dattvshet v. Morushet Bapvshetf 2 Bom. H. C. R. 834; and 
S. A. 891 of 1863, (unreported,) referred to in 2 Bom. H. C. R. 333, 
834. 

(4) Tilbury v. Silva, L. B„ 46 Ch.D.98, 118; Qateward's case, 6 Bep, 
596. 

(6) Mounsey v. Ismay^ 3 H. & C. 486; Lord Rivers v. Adams, L. B«, 3 
Ex. D. 361 ; Goodman v. Mayor of Saltash, L. B., 7 App. Ca. 638 ; see 
also Haigh v. West, L. R., 1893, 2 Q. B. 19. See, however, Attorney^ 
General v. Wrighty L. B., 1897, 2 Q. B. 318, 321, 322, 324. 

19 
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presnmption of a lost grant.(l) But in a Bombay caseC*) the 
High Court held that a right of grazing cattle on Govern- 
ment waste land could be acquired by prescription or by 
custom by the inhabitants of a village in the Bombay Presi- 
dency. The Court in their judgment said : " Assuming for 
a moment that Section 26 of Act XV of 1877 (which includes 
a profit a prendre in the term "easement") is not applicable 
to the Crown, it would be still open to the plaintiffs to estab- 
lish their claim by the general law of prescription. See 
Maharani Rajroop Koerv. Sijed Abdul HosseinX^) and Achul 
Mahta v, Rajun Mahtai^). The Advocate General has indeed 
urged upon us that a claim to a profit a prendre cannot be 
acquired by the inhabitants of a village either by custom or 
prescription. This is undoubtedly true by English law, 
unless where a grant can be presumed incorporating the 
inhabitants for that purpose — Lord Rivers v. Adams^^^ j Chilton 
V. Corporation of Londoni^) ; Goodman v. Mayor of 8aUashi7\ 
Apart from considerations peculiar to English law, the main 
reason for the rule is the fluctuating character of the claim- 
ants, which from the possible increase of the number of 
claimants might practically operate to divest the owner of 
all the profits of his property ; and it was on this ground 
that the ruling in Lord Rivers v. Adams was held applicable 
in Lutchmeeput Singh v. Sadaulla Nushyo(fi) to a claim by 
the tenants of a pargana to the right of fishing in the plain- 
tiff's bhils. But however this might be as regards a claim 
to a profit a prendre of such a nature as that in question in 
Lutchmeeput Singh v. Sadaulla Nushyo and against indivi- 

(1) Gateward's case, 6 Co., 596 j Hudson v. JfocEoc, 4 B. & S., 585 ; 
Smith V. Andrews, L. R., 1891, 2 Ch. 678, 699; see also Neill v. Duke 
of Devonshire, L. R., 8 App. Cas. 135, 164 (per Lord Sklborne, L. 0.) ; 
Murphy v. Ryan, I, R., 2 0. L. 155 ; Blount v. Layard, L. R., 1891, 3 Ch. 
689 (per Bowen, L. J.); Qoodman y. Mayor of SaZtash, L. B., 7 App. Caa. 
648 (per Lord Cairns}. 

(2) Secy of State for India v. Mathurahhai, I. L, R., 14 Bom. 213. 

(3) L. R., 7 I. A., 240. 

(4) I. L. R., 6 Cal., 812. 

(5) L. R., 3 Ex. D., 861. 

(6) L. R., 7 Ch. D., 735. 

(7) L. R., 7 App. Ca., at p. 641. 

(8) I.L.B.,9Cal.,698. 
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duals, the above objection cannot, in our opinion, be taken 
to a right of grazing by a village in this Presidency as 
against the Government. The right of free pasturage has 
always been recognized by Government as a right belonging 
to certain villages and must have been acquired by custom 
or prescription.*'(l) Regarding the nature of " this right 
of free pasturage which certain villages enjoy according to 
the recognized custom of the conntry," the Court said that 
it " does not necessarily confer the right of pasturage on any 
particular piece of land, although it may confer the right of 
having sufficient land set apart for the purposes of the vil- 
lage—a question which is not now before the Court," and 
that in the absence of special circumstances shewing that 
such waste land was ** used for grazing by the villagers in 
exercise of a right other than and independent of the above 
right, the user can only be properly referred to that general 
right."(2) It may be mentioned here, however, that it has 
been held by the Bombay High Cout in a recent caseC^) 
that a suit by the inhabitants of a village in that Presidency 
claiming to have lands set apart for free pasturage tpv them 
is excluded from the jurisdiction of the Civil Courts by the 
Bombay Revenue Jurisdiction Act (Bom. Act X of 1876), 
Sec. 4, (/). In that case certain Government waste lands 
in the plaintiff's village had been set apart by Government 
at the survey settlement in 1862-63 as free grazing land for 
the cattle of the village. Before that the villagers had had, 
for free grazing, part of the Government waste land, but 
whether the identical piece of laud which was set apart for 
them at the survey settlement the evidence did not shew. 
In 1891 the Government sold to the 2nd defendant about 
2,600 acres of the land which had been so set apart for free 
grazing. Thereupon the plaintiff on behalf of himself and 
his co-villagers sued the Secretary of State and the 2nd 
defendant, alleging that the portion of the free grazing lands 

(1) I. L. R., 14 Bom., 220, 221. See also Trimhah Qopal v. Secretary 
of State for India, I. L. E., 21 Bom., 684, at p. 693. 

(2) I. L. R., 14 Bom., 221. 

(3^ Trimbak Qopal v. Secretary of State for India, I. L.R.| 21 Bom., 684, 
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left after .the said sale waa insufficient for the pasturage of 
the village cattle, and praying for an in j auction ordering 
Government to set apart so muck land as might be necessary 
for free grazing, and for a declaration that until this was 
done by Government the villagers were entitled to use as 
theretofore the entirety of the land which had been set apart 
for free pasturage at the survey settlement. The Court held 
that this was " a claim against Government respecting the 
occupation of waste .... land belonging to Govern- 
ment," and therefore one which the Civil Courts were by 
Sec. 4 of the Bombay Revenue Jurisdiction Act, 1876, pre- 
cluded from entertaining. In Lafchmeeput Singh v. Sadaulla 
NushyoO-), the English rule was followed and applied by the 
Calcutta High Court. Such a claim of right based on custom 
is of course quite a different matter ; see note to Sec. 18. It 
is not clear from the report of Fatchyah Khan v. Muhammad 
Yusuf,{^) whether the right of way which the residents of a 
certain mahalla or qaarter of a town were, in that case, held 
entitled to as an easement, for the beneficial enjoyment of 
their dwellings, was regarded as having been acquired by 
virtue of a castom or by prescription. 

Easements not A claim to a prescriptive right to take soil from certain 

acquirable by 

prescription it' land to an unlimited extent is untenable and bad in law, as 

ionable. " being uncertain and unreasonable. Thus, in Clay ton Y,Corby(.^) 
a claim by prescription to dig and take clay from the plain- 
tiff's land for the defendant's brick-kiln was held to be bad, 
on the ground that it was vague and uncertain as to its 
extent, and amounted to an indefinite claim to take all the 
clay from the plaintiff's close " or in other words to take the 
whole close " So, in Attorney -General v. MathiaSyW a claim 
to a right by prescription to grant licenses for working stone 
quarries in certain land was held unsustainable for un- 
certainty and unreasonableness. Byles, J., said : " The 
present is a claim, not only to carry away the soil of another, 



(1) I, L. R., 9 Old. 698, 703. 

' ". L. E., 9 All. 434. (8) 5 Q. B. 415. 

4 K, & J, 579, See also Benson v. Chstter^ 8 T. $. 896, 



(2) I. 
(4)4 
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but to carry it away without stint or limit ; it is a claim which 
tends to the destruction of the inheritance, and which excludes 
the owner. A prescription, to be good, must be both reason- 
able and certain, W and this alleged prescription seems to 
be neither."(2) See also Sec. 17, sub-sec. (a). 

An easement cannot be acquired, either by grant or by Basements 

.J X. ^ 1.1. . i_x T T, cannot be 

prescription, in derogation of a public right- In Eeg, v. acquired in 

Ghorley^i^) Lord Denman, C J,, said, speaking of a claim to eSstfng pub- 
a private right of way over ground over which there is a "^^^a^^** 
pre-existing public right of way, " it is obvious that no pri- 
vate right could have been acquired which was in derogation 
of it" (i-e. the public right) ** except in some mode not pre- 
tended in the case before us ** (the exception, apparently, 
being where such aright may have been created by a Statute). 
In Eochdale Canal Co, v. UadcUffe^i'^) a right to take water 
for the use of a private mill from a canal which was made, 
under the provisions of an Act of Parliameat, for the purpose 
of navigation by the public, was held to be not acquirable ; 
but the ground on which the case was argaed and decided 
was that the acquisition of the easement claimed was in- 
consistent with the provisions of the Act. 

An easement cannot be acquired by twenty years prescrip- Easement can- 
tive user, or by grant, either express, or inferred from twenty ©d if ^conSary 
years uninterrupted user as of right, if the existence of such a ^j^^^^I^ 
right would be contrary to provisions, expressed or implied, of 
an Act of the Legislature. Thus where a canal had been 
made by a company under powers conferred by an Act of 
Parliament, which provided that subject to the rights of user 
of certain riparian landholders for limited purposes specified 
in the Act, the canal water was to be for the benefit of the 
public for purposes of navigation, an easement of user of 
water of the canal for purposes different from those specified 
in the Act, claimed by one of those landholders, was held not 
to have been acquired by twenty years uninterrupted adverse 



(1) Com. Dig.: "Prescription." (3) 12 Q. B. 617. 

(2) 4 K. & J. 691, (4) L. E., 18 Q. B. D. 287. 
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user, because as an actual grant of such an easement by the 
company wonld have been ultra vires nnder the Statute and 
void, so it was impossible to presume a grant, by a person 
capable of making a valid one, from the twenty years user.(l) 
A corporation can prescribe for an easement. (^) 
Exclusion in^^ 16. Ppovided that, when any land upon, over 
^IJJienrheri- ^^ from which any easement has been enjoyed or 
**»°- derived has been held under or by virtue of any 

interest for life or any term of years exceeding 
three years from the granting thereof, the time 
of the enjoyment of such easement during the 
continuance of such interest or term shall be ex- 
cluded in the computation of the paid last-men- 
tioned period of twenty years, in case the claim 
is, within three years next after the determination 
of such interest or term, resisted by the person 
entitled, on such determination, to the said land. 

Illustration, 

A sues for a declaration that he is entitled to a right of 
way over B's land. A proves that he has enjojed the right 
for twenty-five years ; bat B shows that daring ten of these 
years C had a life-interest in the land ; that on C's death B 
became entitled to the land ; and that within two years after 
C's death he contested A's claim to the right. The suit must 
be dismissed, as A, with reference to the provisions of this 
section, has only proved enjoyment for fifteen years. 

Commentary. 

The corresponding section of the English Prescription Act 
of 1832, viz. Sec. 8, only applies to easements of way and of 

(1) Rochdale Canal Company v. RadcUffe, 18 Q. B. 287. See also 
Proprietors of Staff, Sf Wore, Canal Navig, v. Proprietors of Birmingham 
Canal Navig., L. E., 1 E. & I. App. Ca. 254. 

(2) Hardy v. Hallidayj 2 R. R. 514 ; Mellor v. Spateman, 1 Saand. 339, 
343 ; Simpson v. Godmanchester Corporation^ L. R,, 1896, 1 Ch. 214 ; 
Goodman v# Corporation of Saltashy L. R., 7 A, C. 633, 
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water, and in Frewen v. Phillips^W it was held that an ease- 
ment of light could be acquired under that Act by uninter- 
rupted user for twenty years during which time the servient 
tenement was in the occapation of a lessee for a term of 
years, notwithstanding that, as was said in the judgment, 
" the reversioner may have no means of preventing a right 
thereto '' (to the light) " from being acquired by a twenty 
years* enjoyment, unless lie can prevail upon his tenant to 
raise an obstruction, or is able to procure from the other 
party an acknowledgment that the light is enjoyed only by 
consent.** The corresponding section of Act IX of 1871, viz. 
Sec. 28, though similar to this section of the Easements Act 
and to Sec. 27 of Act XV of 1877 in other respects, differs 
from them in this that it excepts easements of light and air,<2) 
and therefore, in cases of claims to an easement of light or of 
air founded on user for twenty years while the servient 
tenement was in the occupation of a lessee for years or a 
life-tenant, and governed by Act IX of 1871, the decision in 
Frewen v. Phillips would be applicable, unless the Indian 
Court dissented from it ; and unless the claimant were a 
lessee under the same lessor under whom the lessee of the 
servient tenement held, for in that case, as Act IX of 1871 
(unlike the English Prescription Act, and the Easements 
Act) required the user of light and air to be " as of right,** 
the claim might be defeated on another ground, viz. that the 
user was not as of right.(3) 

Although in the computation of the twenty years, the 
period or periods of tenure of the burdened tenement by one or 
more life-tenants or lessees is to be omitted, the enjoyment 
of the benefit by the claimant of the easement must be con- 
tinued during the period or periods of such tenure. *' It 

(1) 11 C. B., IJ. S., 449. See also Mitchell v. Cantrill, L. R., 87 Oh. 
D. 56 J Simper v. Foley y 2 John. & Hera. 555, 564. Secus in Bright v. 
Walker, 1 G. M. & B. 211, 220, in which the easement claimed, being a 
right of way, did come within that enactment. 

(2) See Appendices III and IV. 

(3) See Frewen v. Phillvps, 11 C. B., N. S., 449, 450 j Bright v. Walker, 
1 C, M. & B. 211, 219 ; and notes to ss. 12 and 15 (above, pages 70, 102 
et 8eq,)n 
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would be no answer," said the Court in Onley v. Gardiner,(X) 
" to say, that in one particular case, where the land over which 
the right is exercised is out on lease, the legislature had 
provided for the non-continuity, if I may so say, of one of the 
periods mentioned in the Act ; but in truth it has not so 
provided, for the effect of the 8th section is not to unite 
discontinuous periods of enjoyment, but to extend the period 
of continuous enjoyment which is necessary to give a right, 
by so long a time as the land is out on lease, subject to the 
condition therein mentioned.** See also note to Sec. 15, 
(above, page 92 et seq,). 

In Arzati v, Bakhal Chunder Boy Ohoudhry^ (2) the plaintiff 
was held to have acquired an easement by prescription under 
Act XV of 1877 against a mukarrari sub-lessee of the ser- 
vient tenement ; though the reversioners, the sub-lessor, and 
the original lessor, were not parties to the suit. But, with 
reference to this, see the note on Sec. 15 at p. 121. 

It may be observed that the use of the word * easement ' 
in this section is open to criticism, inasmuch as no right — no 
easement — is, in the cases referred to in the section, acquired 
unless and until three years from the end of the life interest 
or term of years has elapsed without the reversioner resist- 
ing tho claim. The wording of Sec. 8 of the English Pre- 
scription Act(3) is not open to this criticism. 

^iSot be^^^^ ^^* Easements acquired under section fifteen 
scri^tion ^^^" ^^^ ®^^^ *^ ^® acquired by prescription, and are 
called prescriptive rights. 

None of the following rights can be so ac- 
quired : — 

(a) a right which would tend to the total de- 
struction of the subject of the right, or the pro- 
perty on which, if the acquisition were made, 
liability would be imposed ; 

(1) 4 M. & W. 500. (3) See Appendix V. 

(2) I. L. E., 10 Cal. 314. 
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(b) a right to the free passage of light or air 
to an open space of ground ; 

(c) a right to surface-water not flowing in a 
stream and not permanently collected in a pool, 
tank or otherwise ; 

(d) a right to underground water not passing 
in a defined channel. 

Commentary. 

See note to Seo. 15 (pages 148, 149). Paragraph (a). 

By Sec, 15 the acquisition of an easement of light, or air, Paragraph (&). 
by prescription is limited to buildings, so that, strictly ** *^ **'' 
speaking, this provision in Sec. 17, paragraph (&), is super- 
fluous. 

A prescriptive right to light, or to air, or to both, for a 
building, can only be acquired for passage of light or air 
through windows or other openings in the building specially 
intended for the reception of light or air. In Bryant v. 
Lefever (1) Bbamwell & Brbtt, L, J J., in their joint judg- 
ment, said, in reference to the easement of light : *' The 
right in that case is always limited to the particular window 
or aperture through which the light and air have had access." 
Even before the Prescription Act (2 & 3 Will. IV, c. 71) 
came into force, which provides for the prescriptive acquisi- 
tion of rights to light and air for buildings only, it was 
decided, in England, that an easement of light or of air for 
an open space of ground could not be acquired by prescrip- 
tion.(8) Sec. 28 of this (the Easements) Act seems to imply 
that, under this Act, an easement of light or of air, not only 
when acquired by prescription, but when created by grant, 
can only be for a passage of light or air to windows, doors or 
other openings in a building, for in its provision as to what is 
the extent of easements of light or air, when acquired by grant 

(1) L. E., 4 0. P. D., p. 178. 

(2) BoherU v. Maeord, I Mood, k Bob. 930 ; PoU$ t. Bmith, L. B., 6 

Xq. 811. 

20 
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as well as when acquired by prescription, (in the absence of 
evidence as to the probable intention and purpose, X it is only 
rights to the passage of light or air to a ** window, door or 
other opening " that the section mentions. 

Air. A right, in respect of a windmill, to the free and uninterrupt- 

ed passage of the currents of wind and air over a neighbour's 
lands to the mill, cannot be acquired by prescription. This 
was decided in Webb v. BirdX^) That case was decided partly 
on the ground that the claim did not come within the Pre- 
scription Act, but also on the ground that such a right as this 
could not be acquired by prescription at all. Willes, J., in 
his judgment in that case said :(2) " That which is claimed 
here amounts to neither more nor less than this, — that a per- 
son having a piece of ground, and building a windmill upon 
it, acquires by twenty years* enjoyment a right to prevent the 
proprietors of all the surrounding land from building upon 
it, if by so doing the free access of the wind horn any quarter 
should be impeded or obstructed. It is impossible to see how 
the adjoining owners could prevent the acquisition of such 
a right, except by combining together to build a circular wall 
round the mill within twenty years. It would be absurd to 
hold that men's rights are to be made dependent on anything 
so inconvenient and impracticable." And Btles, J., Baid(8) : 
** If such a right exists as to a mill, it must equally exist as to 
weather-cocks." And in the judgment of the Exchequer 
Chamber, confirming the judgment of the Court of Common 
Pleas, it was said : " In the present case it would be practi- 
cally so difficult, even if not absolutely impossible, to inter- 
fere with or prevent the exercise of the right claimed, sub- 
ject, as it must be, to so much variation and uncertainty, as 
pointed out in the judgment below, that we think it clear 
that Tio presumption of a grant, or easement in the nature of 
a grant, can be raised from the non-interruption of the exer- 
cif A of what is called a right by the person against whom it 

(1) 10 0. B., N. S., 268. 

(2) 10 C. B., N. S., 284. 
(3J 10 0. B., N. S., 286. 
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is claimed, as a non-interruptioo by one who miglit prevent 
or interrupt ifc."(l) In Bryant v. Lefeveri^) the plaintiff 
alleged that there had been for more than twenty years free 
acceas and escape of air and wind to and from the chimneys 
* of his house, and that he had thus acquired a prescriptive 
right that this state of things should continue ; that the 
defendants had interfered with it by raising the walls of 
their house, and by placing stacks of timber on the roof of 
their house ; that further the defendants had thereby com- 
mitted a nuisance by preventing the escape of the smoke and 
causing it to come into the rooms of the plaintiff's house. 
The plaintiff's. allegations of fact were proved to the satisfac- 
tion of the jury, and the judge held the plaintiff to be en- 
titled to the easement claimed, and the jury having assessed 
the damages at £40, jadgment was entered for the plaintiff 
accordingly. The Court of Appeal reversed this judgment, 
holding that such a right as that xslaimed by the plaintiff 
could not be acquired, at all events by prescription, Bbam- 
WELL & Bebtt, L, JJ,, in their common judgment, said :(3) 
** Here the claim is of such a character that its enjoyment 
could only be prevented by surrounding the land with erec- 
tions as high as it might at any time be wanted to build on the 
land. The principle of Chaiemore v. RichardsW is applicable, 
namely that the right claimed is not one the law allows, being 
too vagae snd uncertain ; one the acquisition of which the 
adjoining owner cop.ld not defend himself against ; and that 
the remedy of the plaintiff in such a case as this is to build 
higher, as in such a case as that it was to dig deeper. We are 
of opinion that on principle the plaintiff fails to make out 
his right as claimed ; the authorities are to that effect. Webb 
'-. Bird(^) is really in point. . . • • The reasoning in 
that case would be equally applicable to a claim by prescrip- 
tion from time whereof the memory of man runneth not to 
the contrary, if the date of the building of the* plaintiff's 

(1) 13 0. B., N. S. 843. (4J 7 H. L. C, 349, at p. 386. 

(2) L. R., 4 0. P. D. 172. (5) 10 0. B. (N. S.) 268 1 
3) L. E., 4 0. P. D., p. 178. 13 C. B. (N. S.) 841. 
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house could not be shewn* It is really hardly necessary to 
notice the other cases, which are sufficiently dealt with by 
ijie judges in Webb t. B%rd.W We may, however, mention 
Bobtrts V. MaeordfW where Pattbson, J., was of opinion 
that a claim like the present could not be supported. All the 
reasoning and all the considerations that prevailed in Chaie- 
more v. Bichardsm are opposed to it. Where it has been 
said that there is a right to air, there is good ground for sup- 
posing that the wholesomeness of the air had been interfered 
with, or that there was some peculiarity in the land or build* 
ing which made the air necessary in a definite place." 

As to whether such a right to air as that which was claimed 
in that case {Bryani v. Lefever) could exist by grant or 
covenant, Bramwell & Beett, L. JJ., said : "We do not say 
there might not be an express grant or covenant not to in- 
terfere with the passage of air over neighbouring property, 
which could be enforced against the grantor or covenantor, 
and even against his assigns with notice ; whether it could 
against assigns without notice it is not necessary to say ."(4) 
And it has been held that there may be an implied grant of, 
or covenant not to interfere with, the passage of a general 
and undefined current of air from A's to B's premises, arising 
from the fact that a tenement has been granted by A to B 
for being used for some purpose for which such passage of 
air is under ordinary circumstances necessary.(5) See note 
to Sec. 8 (p. M> 

A right to unobstructed access of the South breese, or any 
other wind, as such, was held not to be acquirable by prescrip- 
tion, though it might be acquired by express grant, by the 
law of India as it stood before Act IX of 1871 W ; or under 
that Act, or Act XV of 1877,(7) 



(1) 10 C. B. (N. S.) 268 J 13 C. B. (N. B.) 841. f3) 7 H. L. C, p. 349. 

(2) 1 Mood. & E. 230. (4) L. E., 4 0. P. I)., p. 177. 

(5) Aldin ▼. Latimer ClarJcy Muirhead Sf Co., L. E., 1894, 2 Ch. 437. 
Bee also Chastey v. AcTeland, L. P., 1895, 2 Ch. 389, 

(6) Bagram v. Khettranath Karformah, 3 Beng. L. E., 0. C. 45 j 
Barrow v. Archer, 2 Hyde, 125, 129. 

<7) Delhi ^ London Banlc, Ld, v. Hem LallDuti, I. L. B., 14 Gal. 
839, 864. 
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In Harris v. De PinnaW the plaintiff claimed, under Sec. 2 
of the Prescription Act, a right of access to openings in his. 
building, which was used for storage and seasoning of timber, 
of air passing over the whole of the defendant's adjoining 
land. It was held that the right claimed being to air not 
as coming in a defined channel over a neighbour's land, but, 
generally and indefinitely, passing over that land, could not be 
acquired under that enactment. The Court followed Webb v. 
Birdyi^) and Cotton, L. J., in support of his judgment,(3) 
cited the following passage from the judgment of Lord 
Blackburn in Angus v. Daltoni^^: ***[ think this decision, that 
a right of prospect is not acquired by prescription, shews 
that, whilst on the balance of convenience and inconvenience, 
it was held expedient that the right to light, which could 
only impose a burden upon land very near the house, should 
be protected when it had been long enjoyed, on the same 
ground it was held expedient that the right of prospect| 
which would impose a burden on a very large and indefinite 
area, should not be allowed to be created, except by actual 
agreement. And this seems to me the real ground on which 
Webb V. Bird and Chasemore v, Richards are to be supported. 
The rights there claimed were analogous to prospect in this, 
that they were vagae and undefined and very extensive. " 
And Lord Justice Cotton added : '* As regards light that is 
an entirely different matter from air. Light, the principal 
light which we enjoy, comes to us in a direct line, in direct 
pencils, and the light which is thrown over a neighbour's 
land goes over a very short space indeed."(5) And BowiN, 
L. J-, said : " The passage of undefined air gives rise to no 
rights and can give rise to no rights for the best of reasons, 
the reason of common sense, because you cannot acquire any 
rights against others by a user which they cannot inter- 
rupt- "(^) So, in Chastey v» Ackland^i?) the claim of the plain- 



(1) L. B., 33 Oh. D. 238. (4) L. R., 6 App. Ca. 824. 

(2) 10 0. B., (N. S.) 268 j (6) L. R., 33 Oh. D. 259. 
13 0. B.. (N. 8.) 841. (6) L. R., 33 Oh. D. 261. 

(3> L.R., 33 Oh. D. 269. 

(7) L. R.> 1895, 2 Ch. 389 (decision of the Court of Appeal). 
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tiff, who was the owner of a house in a terrace with a yard 
at fche back of it, to have the general current of air passing 
over the adjoining backyard of the defendant — the owner 
of the next house in the terrace to that of the plaintiff on 
one side — to the plaintiff's yard uninterrupted by build- 
ings erected by the defendant in his yard, was held to be 
one which could not be acquired by prescription or by a 
presumed lost grant, not being a claim to a defined passage 
of air.(l) But where the claim is to access of air throngh a 
defined and limited space, as where the cellar of the plain- 
tiff's house was ventilatedT by a shaft cut therefrom through 
the rock into a disused well situated in the defendant's 
adjoining land,(2) a right to air may be acquired by pre- 
scription. To what extent the principles laid down in these 
decisions may be held by the Courts in India to be applicable 
to claims to easements of air made under Sec. 15 of this Act, 
which (unlike the English Prescription Act) puts them on 
the same footing as prescriptive claims to rights of light, 
and does not require the enjoyment to be as of right, remains 
to be seen. 

See also note to Sec. 33, Explanation III. 
Paragraph (c). Paragraph (c). — S^e Perumal v. Eamasami li^) Bohinson 
V. Ayya Krishnama ChariyarS^) 

(1) But the complaint of the plaintiff was, that in consequence of 
the stag^tion of air in and over hia backyard caased by the current 
of air, which had flowed over it, being intercepted by the defendant's 
new building, certain foul exhalations proceeding from the conveni- 
ences at the back of the houses and from an urinal situate close to the 
plaintiff's backyard on the adjoining premises belonging to a third 
person at the back of that yard, were prevented from passing 
away as they did before such interference with the free passage of air, 
and hence the ventilation of the plaintiff's house through the back 
windows was rendered less pure and the air in the rooms of the house 
stuffy and unwholesome, and it was found as a fact that this was so ; 
and on an appeal to the House of Lords, " during the argument several 
of their Lordships expressed dissent from the reasoning and decision 
of the Court of Appeal," and " in the course of the reply of the appel- 
lant's counsel Lord Halrbury, L. C, observed that their Lordships 
might perhaps grant a mandatory injunction," and thereupon the 
parties compromised the case : L. R., 1897, A. 0. 155. 

(2) Bass V. Gregory y L. R., 26 Q. B. D. 481. See also Hall v. Lichfield 
Brewery Co., 49 L. J. (Oh.) 655. 

(3) I. L. R., 11 Mad. 16, 22. 
(4J 7 Mad. H. C. R., 37, 46. 
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Paragraph ((i). — If, therefore, a well, or a stream, in A's Paragraph (d). 
land depends, wholly or partly, for its supply, upon water 
coming to it from B's land, by percolation through the soil, 
A not only has no natural right to the water so coming to his 
well or stream,(l) but he cannot acquire such a right by user 
for any length of time,(2) so as to give him a right of action 
against B if B by draining his land or digging a well or 
carrying out other operations in his land stops such passage 
of water into A's land. In Ohasemore v. Richards^ Lord 
Wensleydale in his judgment said (3): **I do not think that 
the principle on which prescription rests can be applied ; it 
has not been with the permission of the proprietor of the 
land that the streams have flowed into the river for twenty 
years or upwards. Qui non prohibet quod prohihere potest, 
atientire videtur ; but how here could he prevent it? He 
could not bring an action against the adjoining proprietor ; 
he could not be bound to dig a deep trench in his own land 
te cut off the supplies of water, in order to indicate his dis- 
sent. It is going very far to say that a man must be at the 
expense of putting up a screen to window lights, to prevent 
a title being gained by twenty years* enjoyment of light 
passing through a window. But this case would go very far 
beyond that." But an easement consisting of a right to 
underground water not passing in a defined channel can be 
acquired by grant, express or implied,(4) Water percolating 
through soil cannot be described as a " stream ".(5) In M'Nab 
V. EobertsonW Lord Watson in his judgment said : " I see 
no reason to doubt that a subterraneous flow of water may 
in some circumstances possess the very same characteristics 
as a body of water running on the surface ; but, in my 
opinion, water, whether falling from the sky or escaping 

(1) Acton y. Blundell, 12 M. & W. 324. 

(2) Ohasemore v. Richards, 7 H. L. C. 349. 

(3) 7 H. 14.0.385. 

(4) Whitehead v. Parks, 2 H. & N. 870; M*Nah v. RoheHson, L. R., 
1897, A. 0. 129, 136, 138, 142. And see s. 7 and Illustration (g) thereto. 

(5) M*Nah V. Robertson, L. B., 1897, A. C. 129 ; Twylor v. Corporation 
of tit, Helena, L. B., 6 Ch. D., at p. 273 (per Jessel, M. B.) 

(6) L. B., 18»7, A. 0. 129. 
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from a spring, wbioh does not flow onward with any con- 
tinnitj of parts, but becomes dissipated in the eari^h's strata, 
and simply percolates tbrough or along those strata, nntil it 
issues from them at a lower level, through dislocation of the 
strata or otherwise, cannot with any propriety be described 
as a stream."(l) 
Other ri|rht8 By building a house on his land so close to his neighbour's 
bj presorip- wall, that though the house does not touch nor is in any way 
tioned ^n^lds supported by the wall, the wall shelters the house on one 
section. gj^j^^ ^j^^ practically serves as a side wall to the house, for 

which reason he builds no side wall to his house on that 
side, a man cannot, by however long user of such benefit 
derived from the neighbour's wall, acquire an easement over 
the wall.(2) 
Bight of way Aright of way, over land, in every direction cannot be 
S)iu"^ ^^°" acquired by prescription. In order so to acquire a right of 
way, the passage over the land must be in a definite line, or 
in a particular direction.(8) . Compare the rule against varia- 
tion of the line of passage, in the case of an existing right 
of way, in the Exception to the general rule in Sec. 23. 
C'^n^y 18. An easement may be acquired in virtue of 

a local custom. Such easements are called custo- 
mary easements. 

Illustrations, 

(a) By the custom of a certain village every cultivator of 
village land is entitled, as such, to graze his cattle on the 
common pasture. A having become the tenant of a plot of 
uncultivated land in the village breaks up and cultivates 
that plot. He thereby acquires an easement to graze his 
cattle in accordance with the custom. 

(b) By the custom of a certain town no owner or occu- 
pier of a house can open a new window therein so as sub- 

0) L,B., 1897, A. 0.184. " ~ 

(2) Qordhan Dalpatram v. Chotalal Hargovan, I. L. B., 13 Bom. 79. 

(8) Doorga Chum Dhur v. Kally Ooomar Sen, I. L. K., 7 Gal. 145 ; 

Badhanath Sugracharji v. Baidonath Seal Kahiraj, 8 Beng. L. E., Appx* 

118. 
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stantially to invade his neighbour's privacy. A builds a 
house in the town near B's house. A thereupon acquires an 
easement that B shall not open new windows in his house 
so as to command a view of the portions of A*s house which 
are ordinarily excluded from observation, and B acquires a 
like easement with respect to A's house. 

Commentary. 

To some extent the evidence required to prove a customary 
easement is similar to the evidence required to prove a pre- 
scriptive easement. . In both cases there must be evidence 
of user. But evidence of enjoyment for the benefit of one 
tenement, though it might prove a prescriptive easement in 
favor of that tenement, could not of itself establish a custom- 
ary easement in favor of that and other tenements, e.gr., in 
favor of all the tenements of a particular town or village in 
which that tenement was situate. And, conversely, evidence 
showing enjoyment of the privilege by the owners, or occu- 
piers, of all the tenements alike, i.e. evidence of the custom- 
ary right, is not evidence of a prescriptive right in the owner 
or occupier of any particular one of those tenements.(l) 

In Blewett v. Tregonmng^Q-) the Court, as was stated in the 
judgment, left undecided the question whether both a title 
by prescription and a title by custom to the same easement 
in respect of the same tenement can co-exist. 

There is a good deal of confusion, in Reports and text- 
books, between prescription and custom, in reference to 
easements, and the terms are sometimes used, erroneously, 
as if they were synonymous.(2) 

In Viresa and others v. Tat ay y a and others, i.^) plaintiffs, in- 
habitants of a village on the banks of a tidal stream, claimed 
an exclusive customary right of fishing in the neighbour- 
hood of their village by placing stake-nets across the stream 

(1) Blewett V. Tregonning, 8 A. & E. 554, 588. 

(2) J?. ST., see Hall on the Sea Shore, pp. 205, 206, 209, acd patsim ; 
Aldred*8 case, 9 Coke, 58. 

(3) I. L. B., 8 Mad. 467. 

31 

Digitized by VjOOQIC 



162 ACQUISITION BY CUSTOM. [CHAP. H, 

and intercepting fisb passing down*stream from a certain 
lake from whicli the stream issned. They appear to have 
also based their claim upon immemorial prescription. The 
High Conrfc, after laying down that an exclusive right of 
fishery, such as that claimed by the plaintiffs in tidal waters 
in India in derogation of the rights of fishery of the public, 
could be acquired by g^ant from the Crown, or by a period 
of enjoyment which would suffice for the acquisition of an 
easement against the Crown (sixty years ),(!) and reversing 
the decision of the District Court on this point, proceeded 
thus : " But assuming that the plaintiffs had not established 
a right to a common of fishery as they claimed, they may 
have established a right to a fishery of such a nature that 
they are entitled by custom to prevent the exercise of a similar 
right by any other persons within a distance which would 
necessarily injure the exercise of the right by the plain- 
tiffs ; "(2) and as the District Court had pronounced no judg- 
ment on the facts, the case was remanded for trial of the 
questions whether the plaintiffs were entitled by prescription 
or by custom to the right claimed by them. The common of 
fishery claimed in this case was apparently a common appur- 
tenant, and therefore an easement within the meaning of the 
Indian Basements Act, for it was claimed by the inhabit- 
ants, i.€^jthe owners or occupiers of the lands, of the village 
and for their beneficial enjoyment as such owners or occu- 
piers ; see Illustration (d) of Sec. 4. 

In the case of The Zemindar of Kurapam v. The Zemin- 
dar of Merangiyi^) the plaintiff claimed an easement on the 
strength of a custom ; and there was evidence of exercise of 
the right by the other villagers of Chitrapadu, in which 
plaintiff's land lay, as well as by plaintiff's father. But the 
decision of the High Court, holding the plaintiff's claim to 
be established, was based on the ground that he had made 
out a title to the easement by prescription. 

(1) I. L.B.,8Mad.47l. 

(2) I. L. R., 8 Mad., p. 472. 
(8) I. L. R., 6 Mad. 253. 
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A custom is not good in law so as to fonnd a right in gross A right in 

• oXicno solo by 
in alieno solo, and still less so as to found an easement, if it cuBtom in 

is claimed for persons generally and not for certain deter- sons in general 
minate persons. Thus in Fitch v. EawlingW a custom for cannot exist, 
all persons, for the time being, being in the parish of A to 
play at all kinds of lawful games, sports and pastimes in the 
plaintiff's close at all reasonable times of the year,. at their 
free will and pleasure, was held to be bad ; though a similar 
custom for all the inhabitants of the said parish was held 
good. BuLLEB, J., in his judgment in that case said : *' Customs 
must in their nature be confined to individuals of a parti- 
cular description, and what is common to all mankind can 
never be claimed as a custom." In Bourke v. Davisi^) Kat, 
J., in his judgment said : " He " (the defendant) " makes no 
claim for a right of recreation by custom. Such a claim is 
known to our law, but is carefully restricted. It cannot 
exist as a right in the public generally, but must be confined 
to the inhabitants of a particular district : Fitch v. EawU 
ingi^) ; Earl of Coventry v. Willesi^)" With reference to 
the us^ of the word " district, *' Kikewich, J., in his judg- 
ment in Edxoards v. Jenhins(^) said : " I take it that the 
judges have used the word " district " as meaning some 
division of the county defined by and known to the law as 
a parish 4S ; and that I should be extending their meaning 
if I were to say that a custom of this kind could be claimed 
as regards several parishes.'' Accordingly in that case it 
was held that a custom for the inhabitants of several adjoin- 
ing or contiguous parishes to exercise the right of recreation 
over land situate in one of such parishes was bad. A claim 
to a customary right must be made in favour of a class or 
determinate body of persons, otherwise it is lacking in that 
certainty or definiteness which is essential to its validity. 
Thus, where in support of a claim set up by the defendants 

(1) 3 B. B. 425; 2 H. HI. 393. See also Hall v. Nottingham, Jj.'B,, 
1 Ex. D. 1. 

(2) L. B., 44 Oh. D. 120. 

(3) 9 L. T. (N. S.) 3g4. 

(4) L. B., 1896, 1 Oh. 308, 313, 
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to a customary right to lay taztas npon the plaintiff's land 
during the Mohurram, all that was proved was that various 
mirasis had within a period of ahoat twenty years before 
the suit placed tazias npon the land and sung there during 
the Mohurram, but it was not proved that there was any 
connection between such mirasis^ or that they, represented 
the body of mirasis of the locality (Bareilly) or even of the 
particular mohalla or part of that locality in which the 
plaintiff's land was situate, it was held that the claim failed 
on the ground (among other things) of its uncertainty as to 
extent and application,(l) 

Also, the user must not have been by leave granted from 
time to time, but as of right, and it must have continued for 
such a length of time as to show that it has become accepted 
as having the force of a local law ; in short, all the conditions 
required for the establishment of a valid custom in other 
cases must be fulfilled in the case of customary easements. (i) 
Custom void The customary easement claimed if so extensive as to 
reaaonafle!^" entirely deprive the servient owner of all profit arising from 
the servient tenement, will be void for unreasonableness, as 
was held in a case(2) where the inhabitants of certain 
villages claimed under Sec, 26 of Act XY of 1877 an ease- 
ment of fishery in the plaintiff's bhils. " According to the 
custom set up," said the Court, " there is no limitation to the 
number of persons entitled to enjoy it. The tenantry may 
increase to any number, so that, according to this custom, 
an unlimited number of persons can take away the profits of 
a private property, and that nothing may be left to the 

owner Such a custom as this does not seem to 

be reasonable. We are therefore of opinion that it ought to 
be rejected as invalid." But such objection on the ground 
of unreasonableness could not, it was held, be taken to a 
claim of inhabitants of a village in the Bombay Presidency 
to a right of grazing on Government land. (3) The question 

(1) Kuar Sen v. Mamman, I.L.R., 17 All. 87. 

(2) Lutchmeeput Singh y. Sadcmlla Nushyo, I. L. R., 9 Cal. 698, 703. 

(3) Secretary of State v. Mathurahhai, I.L.B., 14 Bom. 212, 221. 
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wli ether a customary easement claimed is reasonable or not 
with reference to the extent or mode of aser involved in it 
depends on the circumstances of the case. In Orr v. Baman 
ChettiO-) the customary right claimed by the defendants to 
erect a sand dam across a natural stream, when the stream 
was low, which had the effect of diverting the water into an 
irrigation channel supplying their land, which did not abut 
on the stream, and preventing water, except such as oozed 
through the dam, from flowing to the lands of the plaintiffs, 
who were lower riparian proprietors, was held upon the 
evidence in the case to be reasonable. 

A claim to an easement or a profit a prendre based on cus- 
tom is also, like any other claim of right on such basis, un- 
sustainable if the custom is indefinite and uncertain. Thus, 
in Wilson v, Willes,i^) a claim by the tenants, under the 
lord of a manor, of certain tenements which included gardens, 
to a customary right to dig and carry away turf from the 
waste lands of the manor, for making and repairing grass 
plots in such gardens every year, at all times in the year, in 
such quantity as occasion hath required, was held to be bad 
on the ground of its indefiniteness and uncertainty. 

In Mohanlal Jechand v. Ambatlal Bechardas/.^) the plain- Custom impli- 
tiff set up a custom, entitling him to cut off the pankh or ^jy enactment, 
eaves of defendant's roof, which projected over a part of a 
space, belonging to the plaintiff, intervening between his and 
the defendant's houses, notwithstanding that the defendant 
had, according to the Limitation Act, acquired a prescriptive 
right, either by way of property or by way of easement, to 
retain the pankh in that position. It was held that such a 
custom if it existed, was superseded and made legally in- 
effectual by the Limitation A.ct. The custom which had 
existed in the cities of London and York whereby an owner 
of a site within either of those cities was entitled to erect a 
building though he thereby obstructed the ancient lights of 

(1) I.L.R., 18 Mad. 320. 

(2) 7 East, 121. 

(3) I.L.B., 3 Bom. 174. 
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hig neighbour's bnilding(l) was by the Prescription Act, 
Seo. 3, expressly annulled and rendered ineffectual as against 
the acquisition of rights to light under that sectiou.(2) The 
Bombay case just now cited is authority, if authority were 
needed, to show j^hat though there is in the Easements Act . 
no express annulment of easterns (if any) inconsistent with 
Sec. 15(3) thereof, that section overrides such customs 
(if any). 

Eight of pri- lu Qohal Prasad v. BadhoW^ Edge, 0. J., after a very 
comprehensive examination of decisions (including some un- 
reported decisions) of the High Court and Sadr. Court of the 
N.-W. P., and the High Courts of Calcutta, Bombay and 
Madras, came to the conclusion that a right of privacy exists 
by usage or custom in the N.-W. P., among those Hindus 
and Mahomedans who observe the custom of the purda, Le, 
among all Hindus except those of the lowest castes and all 
Mahomedans except the lowest. In a subsequent Allahabad 
case it was held that the customary right to privacy which 
exists in the N.-W. Provinces is not limited to Hindus and 
Mahomedans, but extends in favour of others, the religion of 
the person claiming the right being immaterial. (5) The exis- 
tence of such a custom of privacy in Gujarat has been affirmed 
by decisions of the Bombay High Oourt(6) . The burden on the 
servient owner precludes as well the opening by him of any 
windows or other apertures in his building commanding a 
view of the private portions of the dominant tenement, as the 
building of any verandah, terrace-roof or other structure com- 
manding such view. In Qohal Prasad v. Badhoy Edge, C. J., 
expressed the opinion that a person who erected a new 

(1) See Perry v. Eamesy L.R., 1891, 1 Oh. 668, 667 ; Wynstanley v. Lee, 
2 Sw. 338. 

(2) See Appendix Y. 

(3). Sec. 2, sub-sec. (b), only applies to rights in gross. 
(4). I.L.B., 10 All. 358. See also Lachman Prasad v. Jamna Prasad^ 

I.L.R., 10 All. 162. 

(6) Ah&ul Rahman v. EmiU, I.L.R., 16 All. 69. 

(6) Manishankar Hargovan v. Trikam Narsi, 5 Bom. H. G. B. (A.O.) 
42 ; Kuvarji Premchand v. Bai Javer^ 6 Bom. H. 0. B. (A. 0*) 143 j 
Keshav Uarhha y. Qampat HWachand, 8 Bom. H. 0* B. (A. 0.^ 87* 
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building in which purda^nashin ladies were to reside could 
not acquire a customary right of privacy in respect of such 
new building against the owner of an adjacent building site, 
unless the latter acquiesced in the erection of such building, 
as a custom giving such a right under such circumstances 
would, ia the lealrned Judge's opinion, .be an unreasonable 
custom, and therefore bad in law ; but that " if the owner 
of such an adjacent building site were, without protest or 
notice, to allow his neighbour to erect, and consequently to 
incur expenses in erecting, buildings or premises for the 
use of purda-nashin women, a custom which would prevent 
him subsequently interfering with the privacy of such new 
building, would not be unreasonable in this counfcry."(l) 
This was a decision rendered (in 1888) before the Basements 
Act was extended to the N. W. Provinces. It is evident 
from Illustration (6) to this section that the legislature, in 
this Act, recognizes the possible existence of a custom good 
in law whereby the builder of a new house would acquire a 
right of privacy precluding the owner of an adjacent house 
already built (and therefore, a fortiori, the owner of an adja- 
cent site not yet built on) from opening new windows over, 
looking the zenana apartments of such new house, whether 
the adjacent owner allowed such new house to be erected 
without protest or notice, or not. Onerous as this servitude 
is in any case, it would, it is submitted, be onerous beyond 
measure and invalid for unreasonableness if it was claimable 
in respect of open spaces of ground ontside a building, such 
as a garden or compound. It would appear from observa- 
tions of Edge, 0. J., in Ookal Prasad v. Badhoi^), that in his 
opinion a right of privacy could be had in respect of the 
court-yard of a house. In Keshav Harkha v. Ganpat Hira^ 
ehandW, where the customary right of privacy in Gujarat 
was claimed to have been infringed by the defendant opening 
a window overlooking an open court-yard outside the plain- 

(1) I.L.R., 10 All. 886, 387. 

(2) I.L.R., 10 All. 386, 360. 

(3) 8 Bom. H. 0. B, (A. 0.) 87« 
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tiff's house, the Court held that the claim was not within 
the limits of the customary right and dismissed the suit. 
Probably the court-yard referred to in the judgment of the 
Chief Justice in Gdkal Prasad v. Radho, was the interior 
court-yard of a house (though it is not stated in the report 
thatitwas),and, having regard to the form of construction 
of houses of Hindus or Mahomedans having interior court- 
yards and the objects of such form of construction, it- may 
be considered not unreasonable that such interior court-yards, 
if intended to be used not only for the admission of light and 
air to the apartments and verandahs but as a place where 
the women of the family can be in privacy, should be within 
the protection claimable on the ground of a custom of privacy. 

Kemoval of The owner of a subjacent stratum of soil cannot acquire 

by custom an easement entitling him, by mining or otherwise, 
to deprive the superincumbent surface soil of another owner 
of its support, (whether tlie latter be only entitled to the 
nataral right of support, or be also entitled to an easement 
of support to buildings,) thereby destroying or seriously 
damaging the superincumbent property ; for such a custom 
would be unreasonable and therefore void.(l) 
Profit A Bj the English law, a 'profit a prendre cannot be acquired 

acquirable by by custom. (2) In Atty-Genl. v, Mathias,(^) Btles, J., said : 
English law. " Now it is an elementary rule of law that a profit a prendre 
in another's soil cannot be claimed by custom, for this, among 
other reasons, that a man's soil might thus be subject to the 
most grievous burdens in favour of successive multitudes of 
persons, like the inhabitants of a parish or other district, 
who could not release the right. The leading case on the 
subject is Gateward's Case^ which has been repeatedly fol- 
lowed and never overruled. "(4) And in Goodman v. Mayor of 

(1) BlacTcett y. Bradley, 1 B. & S. 940 j Hilton y»Earl Granville, 5 Q. 
B. YOl. 

(2) Oateward^s case^ 6 Bep. 69 j Orimstead v. Marlowe, 4 T. E. 717 ; 2 
R. R. 512 ; Haigh v. West, L. R., 1893, 2 Q. B. at p. 23 (per Chables, J.) 

(3) 4 K. «& J. 579, 591. 

(4) See also Blewett y. Tregonnvng^ 3 Ad, & E. 554. 
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SaltashjW Lord Cairns said : ** I think it to bo clear law that 
while you may by custom claim an easement to be enjoyed 
over the land of another, you cannot by custom claim a profit 
a prendre in alieno solo,*' 

And in Selby v. Bohinson,(^) a claim of a right by custom 
for the poor and indigent hoase-holders residing in a certain 
town to a profit a ^nendre (viz, to cut and carry away the 
rotten wood of trees in the plaintiff's close) was held to be 
not maintaintkble. 

Tenants under a Zamiudar, who appear to have been Tenant having 
permanent occupancy rayatwari tenants, entitled to the ewement^ 
soil subject to paymeni of tirva, were held to be entitled f^i?®*3^^^ 
to a customary easement to divert wacer from a river against 
their landlord.(8) 

A custom, for which provision was made in the wajib-ul-arz 
of a village, in the N. W, P., of inhabitants of the village to 
graze their cattle on waste land in the village belonging to 
a Zamindar, was held to be permissive and not to have taken 
away from the Zamindar the right to reclaim such waste 
land.(4) 

Those customary rights in alieno solo which are not ease- Cuatomary 
ments but rights in gross, and are not dealt with in this rights in 
Act,(5) must of course be carefully disfcingaished from ease- 
ments created by custom. Such a right in gross was the 
right claimed, and upheld by the Ooart, in Ashraf Ali v. 
Jag an Nathi^) which was a customary right of certain 
Hindus, inhabitants of a mohalla, to celebrate a festival upon 
a piece of land belonging to a third party, and was not a right 
to do something for the beneficial enjoyment of land owned 
or occupied by them. 

(1) L. R., 7 App. Oa. 648. See also Smith v. Andrewsy L. K., 1891, 
2 Ch. 678, 700. 

(2) 2 T. R., 758 ; 1 R. R. 615. 

(3) Orr V. Raman Chetti, I. L. R., 18 Mad. 320, 321, 327. 

(4) Bam Saran Singh v. Birju Singh, I. L. R., 19 All. 172. 

(5) See 8. 2, sub-sec. (b), 

(6) I. L. R., 6 AU. 497. 
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19. Where the dominant heritage is transferred 
or devolves, by act of parties or by operation of 
law, the transfer or devolution shall, unless a 
contrary intention appears, be deemed to pass the 
easement to the person in whose favour the trans- 
fer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. 
A lets the land to B for twenty years. The right of way 
vests in B and his legal representative so long as the lease 
continues. 

Commentary. 

In the case of a transfer arising out of a contract between 
the parties, as in the cases of sales, leases or mortgages, it 
may, of course, be one of the terms of the contract that an 
easement annexed to the property the subject of the contract 
shall not be transferred with the property. The transferor 
may, e,g.y wish to release the easement (whether gratuitously 
or for consideration) in favour of the servient owner. Simi- 
larly in the case of a testamentary gift, or of a gift inter 
vivoSy of property, to which an easement is annexed, the test- 
ator or donor may, if he chooses, give the property without 
the • easement. But unless by the terms of the transfer, 
whether inter vivos or testamentary, such easement is ex- 
pressly, or impliedly, excluded from the transfer, the transfer 
of the property itself carries with it any easement annexed 
to the property. This rule, so far as transfers inter vivos are 
concerned, with which alone the Transfer of Property Act 
deals, is enacted in sec. 8 of that Act, As enacted in this 
section of the Basements Act, it is more comprehensive, 
applying as it does to all transfers, testamentary as well as 
inter vivos, made by persons, and also to transfers by opera- 
tion of law. The same rule exists in the English law. And 
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the Conveyancing and Law of Property Act, 1881(1), s. 6, 
provides that " a conveyance of land shall be deemed to 
include, and shall by virtue of this Act operate to convey, 
with the land, all . . . commons, . , . ways, waters, water- 
conrses, liberties, privileges, easements, rights and advantages 
whatsoever appertaining ... to the land or any part 
thereof . . . '* ; then follow other words which apply not to 
existing easements but to ^wan'-easements enjoyed by the 
transferor for the benefit of the property conveyed over 
other property belonging to him ; and the section contains 
a similar provision as to a conveyance of land having houses . 
or other bnildings thereon, with the addition, in the general 
words to be implied in that case, of the words " sewers, gutters, 
drains, passages, lights. ** But is it provided by the same 
section,(^) that '* this section applies only if and as far as a 
contrary intention is not expressed in the conveyance." As 
to the question what general words a conveyance ought to 
contain, that of course depends npon the terms of the con- 
tract, wherever the conveyance proceeds from a contract. 
In reference to s. 6 of the Conveyancing and Law of Property 
Act, 1881, Chitty, J., in his judgment in In re contract between 
Feck and School Board for London^^) said : " The object 
of the 6th section, as is apparent from the language of the 
section itself, is to show what general words are to be taken 
as included in a ooi^eyance of land where the conveyance is 
otherwise silent. It is with conveyance of land only that 
the Legislature is dealing, and not with the contract; and 
it is plain, to my mind, that neither party to a contract is 
entitled to have these general words included in the convey- 
ance unless they are justified by the contract, and appro- 
priate to the proved circumstances of the case." His Lord- 
ship w%s dealing in that case with the question whether a 
way which was not a right of way against a third person, 

(1) 44 & 45 Vict., c. 41. See also Lands Glauses Act, 1845 (8 & 9, 
Vict. c. 18), s. 81, and Sched. A and B. 

(2) Sub-sec. (4). 

(8) L. K., 1893, 2 Ch. 315, 318.* 
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but was a way de facto enjoyed by the vendor or bis tenant 
for tbe benefit of the property sold over other adjoining land 
of the vendor retained, was by the terras of the contract of 
sale included in what was. intended to be sold and whether 
therefore the words in the section ** reputed to appertain to 
or enjoyed with " ought to be inserted in the conveyance(i) 
(as they would be hj implication, by reason of that, section, 
unless expressly excluded) ; but it is obvious that the prin- 
ciple of the decision would apply to a case where by the 
terms of the contract an easement existing for the benefit of 
the property contracted to be conveyed was excluded from 
what was intended to be conveyed : in such a case the 
operation of s. 6 of the Conveyancing and Law of Property 
Act, conveying by implication " all commons, ways," &c., 
" appertaining to the land," or that of s, 19 of this Act and 
s. 8 of the Transfer of Property Act (according as the case 
might be one governed by the former or by the latter law), 
would have to be excluded by a proviso to that effect inserted 
in the conveyance, (2) 

The law enacted in this section and s. 8 of the Transfer 
of Property Act and s. 13 of this Act, combined, difEers from 
that of s. 6 of the English Conveyancing and Law of Pro- 
perty Act in this, that under the former an instrument of 
conveyance containing no general words would, in the ab- 
sence of any provision therein to the contrary, carry only 
existing easements and — as newly created easements — ease- 
ments of necessity and such gnasi-easements, enjoyed at the 
time of the transfer, over property of the transferor from 
which the property conveyed was severed, as were continuous 
and apparent, whereas under the latter such an instrument 
of conveyance would, in the absence of any provision therein 
to the contrary, besides carrying all that the former. instru- 
ment would carry, pass also — by the words ** or at the time 
of the conveyance . . . occupied or enjoyed with," <fec., tobe 

(1) As to this see note to s. 8 (p. 57 and foil.). 

(2) See the note of the Order made in In re Peck and London School 
Board, L. R., 1893, 2 Ch., at p. 322. . 
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read into the conveyance by implication — as newly created 
easements — gwa^i-easements, enjoyed at the time of the trans- 
fer, over property of the transferor retained by him, which 
were not continuous nor apparent. (1) 

As to the efEect of general words, in an instrament of 
transfer of property, for carrying easements already existing 
against third persons, or for creating de^novo easements 
against the alienor, or otherwise, see note to s. 8 (p. 57 — 65). 
As to the creation of easements of necessity, and as to the 
conversion of gwast-easements of a certain character into 
easements on a severance, by alienation or by partition, of 
the benefited from the burdened tenement, see s. 13 and 
notes thereto. 



CHAPTER III. 

THE INCIDENTS OF EASEMENTS. 

20- The rules contained in this chapter are con- Rules coDtroi- 
trolledby any contract between the dominant and tractor title, 
servient owners relating to the servient heritage, 
and by the provisions of the instrument or decree, 
if any, by which the easement referred to was im- 
posed. 

And when any incident of any customary ease- incidents of 
ment is inconsistent with such rules, nothing in easements. 
this chapter shall affect such incident. 

Commentary- 

" Imposing " an easement conveys the notion of creating a 
new easement, (or, rather, a new obligation correlative to 
an easement,) not the notion of declaring, or confirming, the 
existence of an easement already acquired. A decree may 
declare a party to be entitled, by some title independent of 

(1) See In re Peck and London School Board, L. K., 1893, ^ Oh, 315. 
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tlie decree, to an easement, and it may declare, either directly, 
or impliedly by granting or withholding certain relief, in- 
cidents of an easement, bnt it is difficult to see how a decree 
could be said to " impose " an easement, except perhaps in 
the case of some partition decrees and of some consent 
decrees, and perhaps also in the case of suits in which claims 
to prescriptive easements are based on the statutory title,(l) 
in which case the easement is not acquired (nor therefore 
** imposed *' on the servient owner) till suit brought and 
decree in favour of the claimant obtained. See note to 
Sec. 8, (pages 46,46). 
Bar to use un- 21- An easemeiit must not be used for any pur- 

connectedwitli t • i i 

enjoyment. pose not Connected with the enjoyment of the 
dominant heritage. 

Illustrations, 

(a) A, as owner of a farm Y, has a right of way over B*s 
land to Y. Lying beyond Y, A has another farm Z, the 
beneficial enjoyment of which is not necessary for the bene- 
ficial enjoyment of Y. He mast not use the easement for 
the purpose of passing to and from Z. 

(6) A, as owner of a certain house, has a right of way to 
and from it. For the purpose of passing to and from the 
house, the right may be used, not only by A, but by the 
members of his family, his guests, lodgers, servants, work- 
men, visitors and customers; for this is a purpose connected 
with the enjoyment of the dominant heritage. So, if A lets 
the house, he may use the right of way for the purpose of 
collecting the rent and seeing that the house is kept in 
repair. 

Commentary. 

See note to sec. 4, (page 7). 

In Simpson v, Qodmanchester Corporationi^), in which the 
respondents, the corporation, were held to have acquired by 

(1) See s* 15 of this Act, and the corresponding section in the Indian 
Limitation Acts, and the English Prescription Act. See Appendices 
III, IV, V. (2) L. B., 1897, A. 0. 696 j 1896, 1 Ch. 214. 
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prescription the right to open the gates or sluices of certain 
locks, helonglng to the appellant, upon a river, in times of flood 
or imminence of flood, in order to protect their lands from 
inundation, Lord Watson in his judgment on the appeal 
before the Hoase of Lords said : ^^ If the appellant had been • 
able to shew that the corporation had carried their opera- 
tions beyond what was necessary to protect their own lands, 
so as to clear other lands of flood- water when their own 
were neither flooded nor threatened with inundation, the 
appellant would have been entitled to restrain the respond- 
ents from doing more than was reasonably necessary in 
order to protect their dominant lands. But he has made no 
such complaint; and there is no evidence in this case which 
oonld support it."(l) 

In that case {Simpson v. Qodmanchester Corporation) it was 
contended on behalf of the appellant before the House of 
Lords that no easement can be acquired, or, if acquired, can 
continue, if the exercise of the benefit or easement in favour 
of the tenement which is claimed as, or is, (as the case may 
be,) the dominant tenement, has the effect of also benefiting 
another or other tenements, and that therefore the easement 
claimed by the corporation " could not be legally constituted 
in favour of the lands vested in the corporation as the domi- 
nant tenement, inasmuch as other lands than those of the 
corporation, to which no sach easement was attached, were 
benefited by its ezercise."(^) But this contention was held 
to have no foundation either in principle or authority. Lord 
Watson said : " The second point appeared to me to be equally 
devoid of substance. It was broadly and boldly maintained 
that no burden imposed upon a servient tenement, however 
beneficial to the dominant -estate, can in law be regarded as 
an easement, if its exercise for the benefit of the dominant 
estate has the effect of conferring some benefit upon some 
other land which is not included in that estate and has no 
similar right of easement. In the case of many easements it 

(i; L. B., 1897, A. C, at p. 701, (3) L. B., 1897, A. 0., at p. 701. 
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Exercise of 
easement. 



Confinement 
of exercise of 
easememt. 



is from their nature possible to confine their benefit to the 
dominant tenement ; but in cases where the easement relates 
to water, or to light and air, it would be simply impossible 
to do so. If the law were as contended for by the appellant, 
a servitude right to take water from the lands of A. for the 
use of the lands of B. could not be acquired either by grant 
or prescription, if , owing to the' position and levels of the 
lands of B., it were necessary to discharge the water, or its 
surplus, into the lands of C, to the advantage of their owner 
or occupant. In like manner there could be no servitude of 
light and air in favour of the windows of a particular house, 
if the maintenance of the right happened to be of some ad- 
vantage to the wiadows of an adjoining house which did not 
participate in the easement. But the proposition is as desti- 
tute of foundation in authority as it is, in my opinion, un- 
reasonable. It is no doubt one of the essential characteris- 
tics of a legal easement that its exercise shall be for the use 
and benefit of the dominant estate. But there is no law to 
the effect that an easement, which is serviceable and bene- 
ficial to that estate, shall cease to exist whenever from the 
very mature of the right its exercise by the dominant estate 
confers, or tends to confer, some benefit upon other lands or 
tenements. The appellant's counsel, as might have been 
expected, cited no decision in support of their doctrine and 
no judicial opinion in which it was discu8sed."(l) 

22- The dominant owner must exercise his right 
in the mode which is least onerous to the servient 
owner ; and when the exercise of an easement 
can without detriment to the dominant owner be 
confined to a determinate part of the servient 
heritage, such exercise shall, at the request of the 
servient owner, be so confined. 



(1) L. E., 1897, A. 0., »t pp. 702, 703. 
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Illustrations, 

(a) A has a right of way over B's field. A must entor 
the way at either end and not at any intermediate point. 

(6) A has a right annexed to his house to cut thatching- 
grass in B's swamp. A, when exercising his easement, must 
cut the grass so that the plants may not be destroyed. 

Commentary. 

In connection with this section may be considered the case 
of excessive user, or abuse, of an easement by the dominant 
owner. This may affect, not only the owner of the servient 
tenement, bub a third pei*son who also has an easement over 
the same tenement. Thus where the plaintiffs as well as 
the defendants had, as owners of their respective houses and 
premises, a right to use a lane for the purpose of carrying the 
nightsoil from tlieir respective premises to the public street, 
and the defendants had, in excess of their right, cleaned 
their privies into the lane instead of upon their own premises, 
an injunction was granted by Wilson, J., restraining the 
defendants from so doing.(l) On appeal the decree so far as it 
granted the injunction was reversed (upon what ground does 
not appear from the report), but the Appellate Bench 
agreed with the Court of first instance, as to the defendants' 
right of way over the lane for carrying away nightsoil from 
their premises being a right of using it (for that purpose) 
in such way as would least affect the plaintiffs in the enjoy- 
ment of their premise8,(2) 

23. Subiect to the provisions of section Bight ^ alter 

•* , ^ modeofenjoy- 

twentj-two, the dominant owner may, from time ^e^^^- 
to time, alter the mode and place of enjoying the 
easement, provided that he does not thereby im- 
pose any additional burden on the servient heri- 
tage. 



(1) Chunder Goomar Moolcerji r. Koylasl\ OKunder Betty I. L. R., 7 
Cftl. 665, 676. 

(2) 1. L. R., 8 Cal. 677, 678. 

23 
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Exception. — The dominant owner of a right of 
way cannot vary his line of passage at pleasure, 
even though he does not thereby impose any addi- 
tional burden on the servient heritage. 

Illustrations, 

(a) A, the owner of a saw-mill, has a right to a flow of 
water sufficient to work the mill. He may convert the saw- 
mill into a corn-mill, provided that it can be worked by the 
same amount of water. 

(6) A has a right to discharge on B's land the rain-water 
from the eaves of A's house. This does not entitle A to 
advance his eaves, if, by so doing, he imposes a greater 
burden on B's land. 

(c) A, as the owner of a paper-mill, acquires a right to 
pollute a stream by pouring in the refuse-liquor produced 
by making in the mill paper from rags. He may pollute the 
stream by pouring in similar liquor produced by making in 
the mill paper by a new process from bamboos, provided that 
he does not substantially increase the amount, or injuriously 
change the nature, of the pollution. 

{d) A, a riparian owner, acquires, as against the lower 
riparian owners, a prescriptive right to pollute a stream by 
throwing sawdust into it. This does not entitle A to pollute 
the stream by discharging into it poisonous liquor. 



nintitrationi. 



Commentary. 

A person having an easement of light for his building may 
alter the use to which the buiding is applied and apply it to 
a use requiring more light, and may yet retain his right to 
so much light as he was entitled to before the alteration, but 
he cannot by making such alteration acquire a right to any 
additional light.(l) He may even pull down the building 
and erect on its site a building of an entirely different 
character (as where a warehouse was built on the site of a 

(1) Martin v. Qdhle^ 1 Camp. 820. 
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chnrch), and yet retain his right to light, provided that the 
windows of the new building are in such a position as to 
receive the same cones of light, or a substantial portion of 
the same cones of light, which were enjoyed by the windows 
of the old building(l) Nor will moving back or moving 
forward the plane of the wall of the dominant building, in 
which the windows are, destroy the right. If the building 
is set back so far, or set forward so far, that the windows of 
the altered or new buildipg do not enjoy the same cones of 
light, passing over the servient tenement, as were enjoyed 
by those of the old building, the right will be lost ; otherwise, 
not,(2) The English cases cited were decided upon the basis 
of the construction to be put on Sec. 3 of the Prescription 
Act, but the wording of that enactment is substantially the 
same as that of Sec. 15, first para., of this Act, and that of 
the corresponding enactments in the Limitation Acts of 1877 
and 1871 except that by those Limitation Acts the enjoyment 
was required to be as of right. See Appendices III, IV, V. 
See also note to Sec. 43. 

If a riparian proprietor who has acquired a prescriptive 
right to take water from a river at a particular place on 
Saturdays and Sundays, when it runs pure, and return it to 
the river in a polluted state, takes water throughout the 
week from the river at another place lower down the stream 
where pure water is discharged into it by a tributary stream, 
the burden lies on him to shew that the change has not the 
effect of increasing the pollution of the water flowing past 
the lands of the lower proprietors, and he has no right to 
make the alteration unless he is in a position to shew this.(3) 

In Qreat Western Railway Go, v. Oefn Gribbwr Brick CoS^) 
a railway company, the predecessors in title of the plaintiffs, 
had been incorporated under a special Act of 1825 with 

(1) Newson v. Pender, L. E., 27 Ch. D. 43; Tapling v. Jones. 11 
H. L. 0. 290. 

(2) Scott V. Pape, Xj. R., 31 Oh. D. 55 tj Ecclesiastical Commis* 
sioners v. Kino, L. R., 14 Oh. D. 213; Staight v. Bum, L. R., 5 Ch. 163, 

(3) Mclntyre Brothers v. McGavin, L. R., 1898, A. 0, 268. 

(4) L. R., 1894, 2 Ch. 167. 
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power to huj land and make " a railway or tramroad passable* 
for waggons and other carriages/' and to erect stationary 
steam engines. The Act reserved to the owner of any land 
so purchased all subjacent mines and minerals with power 
to work them " but so as nevertheless not to prejudice or 
injure such railway." Under and in accordance with this 
Act land belonging to the predecessors in title of the defend- 
ants was bought and the railway or tramroad constructed 
by the said railway company was laid across it. Up to 1855 
the railway or tramroad was only a horse tramway. In 
that year an Act was passed empowering another railway 
company to convert the horse tramroad into a broad gauge 
line of railway, suitable for locomotive engineSi and the old 
railway was re-constructed accordingly as a broad gauge 
line, on which heavy locomotive engines, passenger carriages 
and trucks, of the modern type, were run. The Act of 1855 
repealed the Act of 1825, but without prejudice to any thing 
done under it and to all rights and liabilities which, if the 
repealing Act were not passed, would be incident to or conse- 
quent on anything so done* The defendants worked their 
mines under the railway in 1892, and a subsidence of the 
superjacent soil and railway took place, and in 1893 the plain- 
tiffs sued for an injunction. The defendants contended that 
the subsidence was due to the increased weight imposed upon 
the land by subst-antial alterations in the dominant tenement 
made under the Act of 1855, throwing an increased burden 
on the servient tenement, which had the effect of extinguish- 
ing the easement. But the Court found on the evidence 
" that there would have been, in any case, subsidence from 
the working of the minerals, which subsidence has been pro- 
bably only a little accelerated, if at all, by the working of 
the railway, and that therefore it is the working of the min- 
erals which has produced this injury ; "(1) and held that the 
easement of support had not been lost by the alteration in 
the railway and traffic. The learned judge who decided the 

(1) L. E., 1894^ 2 Oh. 164. 
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case said in his judgment :(l) "they" (tlie predecessors in 
title of the defendants) "made their bargain, and I see no 
reason for saying thah, because the land has since been used 
in a somewhat different way, therefore the right to support 
is gone. It is used in a similar character— it is a railway — 
and I think it would be straining the doctrine which has been 
laid down in some cases cited for the defendants as to the law 
of easements to say that, because a new science has intro- 
duced new methods of user, therefore the right to support is 
lost." 

The grantee of a right of way through a slip of land from 
one end of the slip to the other, is not entitled to have a 
transverse way leading from the slip into land belonging to 
him adjoining the slip laterally.(^) 

Exception.See note to Sec. 17, (p. 160j. Exception. 

24. The dominant owner is entitled, as ajfainst Right to do 

" acts to secure 

the servient owner, to do all acts necessary to enjoyment, 
secure the full enjoyment of the easement ; but 
such acts must be done at such time and in such 
manner as, without detriment to the dominant 
owner, to cause the servient owner as little incon- 
venience as possible; and the dominant owner must 
repair, as far as practicable, the damage (if any) 
caused by the act to the servient heritage. 

Rights to do acts necessary to secure the full en- righS!^^ 
joyment of an easement are called accessory rights. 

Illustrations, 
(a) A has an easement to lay pipes in B's land to convey 
watfr to A's cistern. A may enter and dig the land in order 
to mend the pipes, hnt he must restore the surface to its 
original state. 

(1) Kbkewich, J., L. B., 1894, 2 Ch. 167. 

(2) Senhouse r. Christian, 1 T. E. 660 j 1 K. B. 800. 
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(6) A has an easement of a drain throngli B's land. The 
sewer with which the drain commnnicates is altered, A may 
enter npon B's land and alter the drain, to adapt it to the 
new sewer, provided that he does not thereby impose any 
additional burden on B's land. 

(c) A, as owner of a certain honse, has a right of way over 
B*s land. The way is out of repair, or a tree is blown down 
and falls across it. A may enter on B's land and repair the 
way or remove the tree from it. 

(d) A, as owner of a certain field, has a right of way over 
B's land. B renders the way im passable. A may deviate from 
the way and pass over the adjoining land of B, provided that 
the deviation is reasonable. 

(e) A, as owner of a certain honse, has a right of way over 
B's field. A may remove rocks to make the way. 

(/) A has an easement of support from B's wall. The wall 
gives way. A may enter npon B's land and repair the wall, 

(^) A has an easement to have his land flooded by means 
of a dam in B's stream. The dam is half swept away by an 
inundation. A may enter npon B's land and repair the dam. 

Commentary. 

Where a grant of certain land reserved to the grantor the 
coal mines therein " together with liberty of sinking and 
digging a pit or pits, for winning the coal " therein, it was 
held that the grantor was entitled to erect on the land 
so granted a steam engine, engine house and such other 
machinery and buildings as would be necessary for working 
the mines, and to make therein a pond which was required 
for supplying the engine.O ) 

Many easements cannot hs enjoyed, or cannot bo enjoyed 
beyond a certain time, unless something is done, such as 
the execution of repairs, in the servient tenement, and, inas- 

(1) Band v. Kingscote, 6 M. & W. 174 j There may, of conrse, as there 
was in that case, be a stipulation for compensation being payable for 
the injury to the surface soil caused by the exercise of the easement 
and its accessory rights. 
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mnch as the servient owner is under no obligation to do 
anything for the dominant owner, the law allow a the latter 
to commit what would otherwise be a trespass on the ser- 
. yient tenement, for the purpose of doing therein sach acts 
as are necessary for enabling him to enjoy the easement. (1) 
And obstrucfcion to the due exercise of such accessory rights, 
is actionable, like disturbance of the easement itself. (^) Thus, 
where the plaintiff, the owner of a house, had an easement 
entitling him to a supply of water conducted by pipes through 
adjoining land, and the defendant, who had purchased part 
of that land for building purposes, was proceeding to build 
a house thereon, which if built would materially interfere 
with, and increase the expense of, the plaintiff's obtaining 
access to the pipes for the purpose of repairing them, an 
injunction was granted to restrain the building of the house. (3) 
As with the principal right (see Sec. 22), so with the 
accessory right, it must be exercised as little onerously to 
the servient owner as is possible consistently with a reason- 
able enjoyment of the easement. Where the plaintiff was 
entitled to an easement of having the roof of his house pro- 
jecting over, and discharging the rain-water therefrom onto, 
the defendants* land, and therefore to enter on the defend- 
ants' land for the purpose of repairing the roof, the Court, 
while affirming this accessory right, directed that it should 
be exercised only once a year after one month's notice to 
defendants and between the hours of 9 a.m., and 5 p.m.(^) 

The right of deviation continues so long as the obstruc- niustra- 
tion to the way remains, and the dominant owner is not ^^^^' 
bound to take proceedings in Court for the removal of the ^}^^^ ^^ ^^^' 
obstruction. And if the servient owner obstructs the sub- 
stituted passage over the adjoining land also, the dominant 
owner may obtain an injunction restraining him from ob- 

(1) Pomfret v. Ricroft, 1 Saund. 320 ; Goleheck v. Qirdlers Co^ L. E. 
1 Q. B. D. 234, 243 ; Liford's case, 11 Rep. 52o. 

(2) See sec. 33. 

(3) GoodhaH v. Hyetty L. B., 26 Oh. D. 182. 

(4) Hayagreeva y. 8ami, I. L. B., 15 Had. 286. 
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making. 



Liability for 
expenses ne- 
cessary for 
preservation 
of easement. 



Liability for 
damage from 
want of re- 
pair. 



stmoting such sabstituted route until he removes the original 
obstruction which occasioned the deviation. (1) 

Illudration{e). — The grantee of a free and convenient way 
for carts, waggons, wains, and other carriages, for carrying 
(amongst other things) coals, was held to be entitled to lay 
a framed waggon- way .(2) So, the grantee of a right to a 
carriage-way can lay down stones and make a metalled road, 
suitable for the purpose, on the servient land .(3) And a right 
of a dominant owner to make a waggon-way over land tinder 
which he has the right to work mines may include a right to 
make excavations in the adjoining soil for the purpose of 
raising embankments whereon to carry the waggon-way 
across hollows or valleys, and also to cut through eminences. (**) 

A prescriptive right of the owner of land to have the 
branches of his trees overhanging his neighbour's adjoining 
land washeld not to carry with it as an accessory the right to go 
upon such adjoining land for the purpose of picking the fruit 
of those trees, which was held to be perfectly distinct right 
from the former right: Naik Parsotam Ghela v. Oandrap 
Fatelcd GokuldctsX^) But such prescriptive right itself to 
have boughs of a tree overhanging one's neighbour's land 
cannot be acquired.(6) 

25* The expenses incurred in constructing 
works, or making repairs, or doing any other act 
necessary for the use or preservation of an ease- 
ment, must be defrayed by the dominant owner. 

26- Where an easement is enjoyed by means 
of an artificial work, the dominant owner is liable 
to make compensation for any damage to the 



(1) Selhy V. Nettlefold, L. E., 9 Oh. App. 111. 

(2) Senhouse v. Christian, 1 T. E 660 ; 1 R. E. 300. 

(3) Newcomen v: CouUoriy L. E., 6 Oh. D. 459. 

(4) Ahson V. Fenton, 1 B. & G. 195. 

(5) I. L. E., 17 Bom. 745. 

(6) Lemmon v. Wehh, L. E., 1894, 3 Oh. 1 ; 1895, A. 0. 1 ; HaH 
Krishna Joshi v. Bhankar Vithal, I. L. E., 19 Bom. 420. 
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servient heritage arising from the want of repair 
of such work. 

27. The servient owner is not bound to do ff^ot^^i^^d 
anything for the benefit of the dominant heritage, ^^g.*''^' 
and he is entitled, as against the dominant owner, 
to use the servient heritage in any way consistent 
with the enjoyment of the easement : but he must 
not do any act tending to restrict the easement 
or to render its exercise less convenient. 

nitisirations. 

(a) A, as owner of a house, has a right to lead water and 
Bend sewage through B*s land. B is not bound as servient 
owner to clear the watercourse or sconr the sewer. 

(b) A grants a right of way through his land to B as owner 
of a field. A may feed his cattle on grass growing on the 
way, provided that B's right of way is not thereby obstruct- 
ed ; but he must not build a wall at the end of his land so 
as to prevent B from going beyond it, nor must he narrow 
the way so as to render the exercise of the right less easy 
than it was at the date of the grant. 

(c) A, in respect of his house, is entitled to an easement 
of support from B's wall. B is not bound as 8er?ient owner 
to keep the wall standing and in repair. But he must not 
pull down or weaken the wall so as to make it incapable of 
rendering the necessary support. 

(d) A, in respect of his mill, is entitled to a watercourse 
through B*s land. B must not drive stakes so as to obstruct 
the watercourse. 

(6) Ay in respect of his house, is entitled to a certain 
quantity of light passing over B*s land. B must not plant 
trees so as to obstruct the passage to A's windows of that 
quantity of light. 

24 
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Commentary. 

«* is not bound See note to Sec. 4 (p. 8) and note to Sec. 5, (p. 20). 
"he 18 en- III accordance with tlie principle contained in this section 

titled, «o. -^ ^g^g held, where the defendant, over a channel in whose 
land the plaintiff had a right of passage for boats, had nar- 
rowed the channel, but the breadth of the channel when so 
reduced was still amply snfl&cient for the passage of the 
plaintiff's boats, that the plaintiff's right had not been in- 
fringed. (1) 

A right to have water discharged, from a roof, or from a 
water-drain or otherwise, on to, and carried off over, certain 
land of one's neighbour does not disentitle the latter to build 
on that land, provided he makes proper arrangements for 
receiving and carrying away the water. (2) So, an easement 
of light only restricts the servient owner, in his rights of 
building on the servient land, so far as the access of light to 
which the dominant owner is entitled would be interfered 
witli by building. (2) 

A right in a person to take something from the land of 
another — a profit a prendre — does not preclude the servient 
owner from taking or using the same thing from his land, 
provided he does not interfere with the exercise by the domi- 
nant owner of bis right. In DuJee of Sutherland v. Heath- 
cote (8) the Court of Appeal in their judgment said : " A profit 
d prendre is a right to take something off another person's 
land ; such a right does not prevent the owner from taking 
the same sort of thing from off his own land ; the first right 
may limit, but does not exclude, the second. An exclusive 
right to all the profit of a particular kind can, no doubt, be 
granted ; but such a right cannot be inferred from language 
which is not clear and explicit. This is plain from the many 
cases referred to in the argument, viz. : Lord Mountjoy*8 
CaseW ; Chetham v. WilliamsonW ; Doe v. WoodW ; and 



(2) 



Doorga Churn Dhur v. Kally Coomar Sen, I. L. B., 7 Cal. 145. 
Bala v. Maharu, I. L. B., 20 Bom. 788. 

(3) L. B., 1892, 1 Ch. 476^ 484. (6) 4 East, 469. 

(4) 1 And. 807 ; 4 Leon. 147. (6) 2 B, <k Al. 724, 
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Garr v. 5enfion(l)." In that case it was held that a reserva- 
tion to a grantor, his heirs and assigns, in a deed of grant of 
land, of " fnll and free liberfcy ... to search for, get, dig, 
drain and carry away the coal, ironstone and other minerals " 
within the land granted was not a mere license but a profit 
a 'prendre^ but that it was not an exclusive right to work the 
minerals and did nob exclude the right of the grantee of the 
land to work them provided he did not disturb the grantor 
in his working operations when and where he was carrying 
them on(2). 

28* With respect to the extent of easements Extent of 

easements. 

and the mode of their enjoyment, the following 
provisions shall take effect :— 

An easement of necessity is co-extensive with Baaementof 

*^ necessity. 

the necessity as it existed when the easement was 
imposed. 

The extent of any other easement and the mode other ease- 

•^ ^ ments. 

of its enjoyment must be fixed with reference to 
the probable intention of the parties, and the pur- 
pose for which the right was imposed or acquired. 

In the absence of evidence as to such intention 
and purpose — 

(a) a right of way of any one kind does not in- Eight of way. 
elude a right of way of any other kind : 

(6) the extent of a right to the passage of light ^^1^^^^^?^^ 
or air to a certain window, door or other opening, by grant, 
imposed by a testamentary or n on- testamentary 
instrument, is the quantity of light or air that 

(1) L. R., 3 Ch. 524. 

(2) See also Lord. Mountjoy's case, 4 Leon. 147 ; 1 And. 307 j and the 
obserrations of Lindley, L.J. on that case and on Chetham v. WilUamsonf 
4 East 469, and Doe v. Wood, 2 B. & Al. 724, in Duke of SutherUind v. 
UeathcQte, L. B., 1892, 1 Ch. at p. 485. 
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entered the opening at the time the testator died 
or the non-testamentary instrument was made : 
^""ulS^iiV (^^ ^^^ extent of a prescriptive right to the 
or air. passage of light or air to a certain window, door 

or other opening is that quantity of light or air 
which has been accustomed to enter that opening 
during the whole of the prescriptive period ir- 
respectively of the purposes for which it has been 
used : 
Prescriptive (d) the exteut of a prescriptive right to pollute 
lute air and air or Water is the extent of the pollution at the 

water. . t p 

commencement or the period of user on comple- 
tion of which the right arose : and 
other pre- (e) the cxtcut of ovcry other prescriptive right 
rights. and the mode of its enjoyment must be determined 

by the accustomed user of the right. 

Commentary. 

Easements of The rule here enacted as to easements of necessity is in 
necessity. accordance with the English law as laid down in Corporation 

of London v. Biggs^O-) the first case in which the question 
came before a Court for decision. In that case the defendant 
had sold to the corporation certain land entirely surrounding 
a piece of land of which he retained the ownership. At the 
time of that sale the landlocked piece of land was used for 
agricultural purposes only. It was held that the defendant 
was not entitled to use the way of necessity across the sur- 
rounding land for conveying materials for the construction 
of a house and ocher buildings, intended to be used for the 
sale of refreshments to the public, which he was preparing 
to erect on the landlocked land, and for the passing to and 
fro of persons frequenting such buildings, if erected, but that 

(1) L. E., 18 Ch. D. 798. 8ee aIbo b. 18> Illmtrationa (a) and (&}. 
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his riglifc of user of the way was limited to the purposes for 
which the way was needed for the enjoyment of the land- 
locked piece of land in the condition in which it was at the 
time of the sale, viz, for agricaltnral purposes. Where a 
piece of land surrounded by other land of the grantor had 
been granted, on fazendari teaure, for the purpose of a house 
being built thereon by the grantee to be inhabited by him- 
self, and the suitable enjoyment of such house was proved 
to imply the use of a privy, it was held that the way of neces- 
sity impliedly granted to the tenant to and from his house 
over the adjoining land of the grantor included a right of 
passage for sweepers (for such privy ).(!) It must be borne 
in mind that all the rules enacted in this chapter are con- 
trolled by any contract between the dominant and servient 
owners relating to the servient heritage (see Sec. 20) ; and 
this is in accordance with the English law. Accordingly, 
where a tenement is granted, to which a way of necessity 
over other land of the grantor attaches, and the grantor 
professedly grants the tenement for a certain purpose, and 
the purchase money includes compensation for all damage 
which may be sustained by the grantor by reason of the 
grantee effecting that purpose, and, in so doing, injuriously 
afEecting the adjoining land, the grantee is entitled to use 
the way in such manner as is required for carrying out that 
purpose, although up to and at the time of the grant it had 
not been used in such manner.(2) 

The extent of those easements which are acquired, on the Continuous 

severance of tenements, not as being easements of necessity, »°^ apparent 

° ^ easements ac- 

but as beinsT continuous and apparent easements and enjoyed quired on sev- 

, . - , ^, .. 1 xi_ eranceoftene- 

as gwasi-easements before and up to the time when the sever- ments. 

ance took place, is not specially dealt with in this section. 

It was perhaps considered to be sufficiently clear from the 

terms of Sec. 13, paragraphs (6), (d) and (/), that the 

extent of such easements is the extent to which they were 



(1) Esuhai v. Damodar Ishvardas, I. L, K., 16 Bom. 652. 

(2) 8e^ V. Acton Local Board, L. E., 31 Oh. D. 679, 685. 
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for domestic 
purposes. 



Easements 
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grant in 
writing, or by 
Statute. 



Rights of way 
created by ex- 
press grant. 



enjoyed, as gwa^i-easements, immediately before the sever- 
ance took place. 

An easement consisting of a right of a tenant of a dwelling- 
house to take water from a well for domestic purposes 
does not include a right to take water for purposes of build- 
ing operations which are being carried on by him on the 
premises of which he is such tenant. (1) 

In the case of easements created by grants in writing or 
by legislative enactment, the intention and purpose must 
of course be ascertained in accordance with the ordinary 
rules for the construction of documents or Statutes ;(2) if the 
terms of the instrument are ambiguous, in accordance with 
the provisions of Sees. 93, 94, 95, respectively, of the Evi- 
dence Act, according as the ambiguity is patent or latent. 
In Taylor v. Corporation of St. Helens — a case of an ease- 
ment granted by deed — Jbssel, M. R., in his judgment, 
condemned as erroneous and obsolete the maxim that an 
instrument of grant, if there is any difl&culty or obscurity as 
to its meaning, is t.o be read strongly against the grantor. 
He also there said : " The true rule of construction is to 
construe the language of the instrument according to its 
ordinary meaning, giving to technical terms their technical 
meaning, unless we find a context such as to convince the 
mind that the ordinary rules of construction which would 
be applied to the original expressions standing alone ought 
not to be applied." ..." If, on the other hand, we cannot find 
out its meaniug, then the instrument is void for uncertainty, 
and in that case it may be said that the instrument is con- 
strued in favour of the grantor, for the grant is annulled."(3) 

The extent of rights of way created by express grant, 
depends upon the terms of the grant. Where, together with 
the right of mining in the servient land, a right of way over 
it was reserved to the dominant owner under the terms 
" together with all convenient and necessary ways," Ac, in 

(1) Esuhai v. Damodar Ishvardas, I. L. R. 16 Bom. 552, 56Q. 

(2) United Land Co. v. Great Eastern Railway Co., L.R., 10 Ch. App.586. 
(3; L. R., 6 Ch. D. 270, 271. 
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an action raising the question of the extent of his right, the 
Court held that upon the construction of these words ** the 
true question is not whether the road has been made in the 
direction, or in the manner, least injurious to the owner of 
an allotment ; or in that direction, or by that mode, which a 
strict and rigid necessity would point out ; much Iftss whether 
it has been made in that direction or by that mode, which, 
upon a view of the work when accomplished, and when a 
better judgment may possibly be formed than could have 
been formed before, may be thought by persons possessing 
the highest degree of skill and experience to be the best that 
could have been devised ; but whether the direction chosen 
has been such as a person of reasonable and ordinary skill and 
experience would have selected beforehand, and whether 
the mode adopted has been such as a prudent and rational 
person would have adopted, if he had been making the 
road over his own land and not over the land of another."(l) 
In Dand v.- Kingscote,i^) by a deed, in 1630, the predecessor 
in title of the defendant conveyed ceiiiain land to the prede- 
cessor in title of the plaintifP, reserving the mines of coal 
therein and right of mining for such coal " together with 
sufficient way-leave to and from the said mines." For two 
centuries the mode of exercising the right of way was the 
ordinary mode in use before the invention of railways. After 
the invention of railways, the defendant, in 1837, constructed 
a railway for the conveyance of the coal from the pits. It 
was held that he was entitled to make this alteration in the 
mode of exercising his right of way. " There is no doubt,*' 
said the Court in their judgment, after referring to the terms 
of the reservation in the deed, " that the object of the reser- 
vation is to get the coals beneficially to the owner of them ; and 
therefore it should seem that there passes by it a right to 
such a description of way-leave, and in such a direction, as 
will be reasonably sufficient to enable the coal owner to get 
from time to time all the seams of coal to a reasonable profit ; 

(1) Ah$on V. Fenton, 1 B. & G. 195, 208. 

(2) 6 M. & W. 174 1 9 L, J. (N. S.) Bxoh. 279. 
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and therefore the owner is not confined to snoh description of 
way as is in nse at the time of the grant, and in snch a 
direction as is then convenient."(l) Under a grant of a way 
in, through, over and along a close from one point to another, 
with full liberty to carry materials in, through, over and 
along the said way when, whither, as often as and in what 
manner to the grantee should seem convenient, he cannot 
make a transverse road, across the way leading from the one 
to the other specified point. (2) Where by deed was granted 
" a free and convenient way " '^ for carts, waggons, wains, and 
other carriages," for the carriage of {inter alia) coals, the 
grantee was held to be entitled to lay a framed waggon- way 
for carrying coals, framed waggon- ways being more conve- 
nient for the carriage of coals than any others and being in 
use at all the great collieries.(2) 
acquh-ed by*^ ^^ ^ rights of way acquired by prescription, if the way 
prescription, h^g \)qqji used for a particular purpose only, or for particular 
purposes only, the presumption will be that there is no right 
to use it for other purposes or for any and all purposes 
generally ; but if the way has been used for several purposes, 
or a variety of purposes, there may be ground for inferring a 
right to use it for all purposes. (3) User of a way for resi- 
dential and agricultural purposes while the dominant tene- 
ment consisted of a farm and farm-house, does not establish 
a right to use it for the purpose of bringing materials for 
the erection of houses on the land when converted into 
house-sites and for all purposes connected with those houses 
when built. (4) User of a way as a carriage-way and for 
driving hogs, which are animals not dangerous to passers 
by, was held to be insufficient to support a claim of right to 
use it for driving cattle, which are animals which may do 
harm to passengers.(5) 

(1) 9 L. J. (N. SJ, Bxch. 288. See also Newcomen v. CouUon, L. B., 
6 Oh. D. 183. 

(2) Senhouae v. Christicm, 1 T. E. 560 ; 1 E. R. 800. 
h) Cowling v. Higginaon, 4. M. & W. 245, 256. 

(4) Wimbledon ^ Putney Cormnona Conara, v. Dixon, L.R., 1 Oh. D. 362. 

(5) Ballard y. Dyaon^l Taunt. 279. 
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A right to access of light or of ftir to k dixxt cai 1b!6 ad- Paragrapks 
quilled, although the doot id not used exclusively foi* the f«*l>*^^,J^^v 
reception of air or light, but ik also used ^or thd of'dinarj 
purposes of a door.(l) 

The question as to the extent of the right to light wtich, Paragraph (b). 
on the transfer of a newly built housie. the transferee of the 
house acquires over adjoining or neighbouring land belong- 
ing to and retained by the transferor, came before Kekewigh, 
J., for decision in Oorbett v. Jonas p) in which the transfer 
of the iiouse was a lease, and it was held that, in sucli a case, 
in the absence of a special bargain express or implied, thb 
transferee is entitled to sufficient light for the ordinary phr- 
poses for which a house in the locality is at the tim^ of the 
contract for the transfer used or may be eipected to be there- 
after used, and that he is not entitled to ^uch an amount of 
light as is required for the Use of rooms of the koiise for 
a special purpose demanding an ex^riEibrdihary amount o^ 
light. In that base, the lessee Of the house, which was iii 
the City of London, underlet somiB of the rooms of iihe kbuse 
to wool-brokiers, who used therii for their business of sorting 
and valuing samples of wool, for which purpose a special 
amount of light was required. The owner and original lessor 
of this house who, at the timei of thiei original lease, owned 
another house separated from the former house by an inter- 
vening street, sold that other house, subsequently io ihat lease, 
to the defendant. The wool-brokers sued the defendant for an 
injunction restraining him from erecting a new house which 
he proposed to build, on the site of his existing one, higher 
than it. It was proved that if a hous'e of thb proposed ele- 
vation was built by the defendaitt, the use by the plaintifEa 
of their rooms for the purpose of their wbol-broMig titisiness 
would be substantially interfered with, but that for all 6tdi- 
nary purposes of business as commonly carried on in the Git^ 
of London the rooms would still be in th6 enjoyment of good 

(1) BottUwalla y. Bottlevjalla, 8 Bom. H. C B., O. C. isi, 100. 

(2) L. B., 1892, 3 Gh. 187. 

2$ 
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and sufficient light. There was no evidence of any special 
bargain between the original lessor and lessee of the house 
in which were the rooms occupied by the plaintiffs, afEecting 
the question of the amount of light to which the lessee 
became entitled. Under these circumstances the suit was 
dismissed. In Birmingham, Dudley, 8f District Banking Co. 
V. Bo88,(^) BOWEN, L. J., said, in his judgment : " But coming 
to the amount of enjoyment of light that is supposed by the 
law to accompany in au ordinary case the lease or the grant 
of a house which is erected with window-lights, where the 
grantor ot the house is also the owner of premises either 
adjoining or neighbouring, then this presumption arises, 
that the grantor intends the grantee to enjoy so much light 
unobstructed as must under the circumstances have been 
assumed by both parties to be reasonably necessary for the 
fair and comfortable use of the premises which are the sub- 
ject of the grant. That seems to me to be the real definition 
and measure of the ordinary implication that arises, '* By 
the law as laid down in sub-section (&) of this section, the 
extent of the right to light to which a transferee of a house 
would become entitled on the transfer, in th^ absence of 
anything in the instrument of transfer, or in the circum- 
stances under which the transfer was made, showing what 
the extent of such right was intended by the parties, or, in 
the case of a testamentary or other unilateral instrument of 
transfer, by the transferor, to be, does not appear to be limited 
to such an amount as would be required for any ordinary 
purposes for which the house might be used, but appears to 
be the full amount of light which the windows, or other 
openings for the admission of light, received at the time 
when the transfer took effect. 
PreicriptiTe According to a less recent English decisionC^) the extent 

right to light. ^1 ^^ easement of light acquired by prescription was measur- 
able by the purpose for which the light had been, to the 

(1) L. E., 88 Oh. D. 295, 813. 

(2) Lanfranchi y« Mackenzie, L« B., 4. £q. 421. 
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knowledge of the servient owner, used by the dominant 
owner; but this view must be considered to be overruled by 
subsequent eases,(l) by which the measure of the extent of 
such an easement has been held to be the amount of light 
which has been enjoyed in respect of the aperture during 
the prescriptive period, whether the whole of that amount 
of light has or has not been required and used during that 
period by the dominant owner. As remarked above (see 
note to Sec. 15, — p, 123), enjoyment of light through an 
aperture does not necessarily involve personal enjoyment of 
it; the existence of the window or other aperture in the 
building constitutes enjoyment of the light through the 
aperture. In Turner v. Spooneri^) the plaintiff was entitled 
to ancient lights in respect of two windows. During the 
twenty years prescriptive period the windows were windows 
with large frames and a wooden muUion in the centre 
and small casements with leaden frames, and one of them had 
iron bars across it. Subsequently the plaintiff removed these 
windows and substitTited for them windows of the modem 
construction with plate glass, which had the effect of admit- 
ting considerably more light into the rooms, but he did not 
enlarge the apertures occupied by the old windows. In a suit 
for an injunction against the defendants who had erected a 
structure with the object of preventing the access of the 
additional light through the plaintiff's newly constructed 
windows, it was held that a person possessed of ancient lights 
is entitled to acquire an increased quantity of light by altering 
the construction of the windows, provided he does not increase 
the dimensions of the apertures. The law as laid down in 
sub-sec,(c) of this section appears to differ from the English 
law, as the measure here laid down is not the quantity of light 
which has been enjoyed in respect of the aperture, but the 

(1) Yates V. Jack, L. R., 1 Oh. App. 295 ; Moore v. Eally L. E., 3 Q.B.D. 
178 i National Provincial FUUe Olass Insurance Co, v. Prudential Assur-^ 
ance Co., L. R., 6 Ch. D. 767 } Attorney -General v. Qtieen Anne and Gar- 
dens Mansions, 5 Times L. R. 430;. Lazarus ▼. Artistic Photographic Co,, 
L. R., 1897, 2 Oh. 214; MacJcey v. Scottish Widows* Society, Ir. R., 1% 
Eq. 541. (2) 30 L. J. (N. S.), Oh. 801, 
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PrescriptiYe 
right to pol- 
lute air or 
water. 
Paxagraph («). 

User as show- 
ing extent of 



q^^ptily, V. T^Wplik hag been accmsi^omed to ew^er " i% duripgtha 
prescriptive period ; aijkd it would, seem therefore, that if a 
case similai; to Turnery, Spopner arose for decision under this 
Act^ the decision would have to be the reverse of the decision 
iu. thal^ cpfSe.. In accordance with the latest previous decisi- 
ons^ as to the trne n^easure of a prescriptive ri^ht to light, 
in Lazarus v. Artistic Photographic Go.(l) the plaintiff, who 
had accjuired a prescriptive right to access of light to a studio 
through a window, was held to be entitled to a mandatory 
injunction against the defendant, who had erected a building 
which interfered with the access of light to the plaintiff's 
studio, through the window, as required by him in the use 
of tjie studio for the special or extraordinary purpose of 
photography, though the plaintiff had been using the studio 
for less than twenty years for that purpose, viz. from 1887, 
when he coi^mencedhis business as a photographer, to 1897, 
when the obstruction was created,, and for the previous 
portion of the prescriptive period had been using the studio 
for purposes requiring only an ordinary amount of light, and 
though the obstruction was not such as to interfere with the 
access of so much light as was required in the enjoyment of 
the. studio for such ordinary purposes. 

The rule in paragraph {d) iis in accordance with the English 
lawr(2) 

The user may h^ive been.more frequent during part of the 
prescriptive period^than during the rest, of the time, and yet 
a prescriptive, right to the, extent of the more frequent use 
may haye been acquired* In Jaiulal MulUoh v. Oopalchandra 
MuJcerjiW the plaintiffs claimed, a. right by prescription to 
have the refuse of a privy, situate, on their premises in 
CalQutta, removed along a passage through the defendant's 
premises. Up to 187:6 the refuse had, for more than sixteen 

(1).L.E., 1897*2 Oh. 214. 

(2) CrosBley ^ Sons (Ld.) v. Lightowler, L.E., 2 Oh. App. 478. See 
also Ooldsmid v. Timbridge Wells Improvement Commissioners, L.B., 1 
Oh. App. 349, 362. 

(3) I. L. B., 13 Oal. 136. See also the judgment of Qabth, 0. J., in that 
case, in the High Oourt, 1 L. E., 9 Oal. at p« 786. 
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years, been removed several times in the course of the year 
by scavengers employed by the plaintiffs. In that year an 
Act was passed by which it became obligatory on the plaintiffs 
to have therefnsi? removed by the servants of the Municipality 
daily, and this was done daring the remaining years of the. 
period of prescription. It was held that as there was nothing 
to show that the plaintiffs might not, throughout the whole, 
period, have used the passage, for tbe purpose in question, 
every day, if they had chosen to have the refuse removed 
daily, instead of at long intervals of time after a large quantity 
had accumulated, as they had done up to 1876, they had ac- 
quired a i*ight to use the passage, for the purpose, daily. 

29* The dominant owner cannot, by merely increase of 
altering or adding to the dominant heritage, sub- 
stantially increase an easement. 

Where an easement has been granted or be- 
queathed so that its extent shall be proportionate 
to the extent of the dominant heritage, if the 
dominant heritage is increased by alluvion, the 
easement is proportionately increased, and if thQ 
dominant heritage is diminished by diluvion, the 
easement is proportionately diminished. 

Sg»ve as aforesaid, no easement is affected by any 
change in the extent of the dominant or the ser- 
vient heritage. 

Illustrations, 

(a) A, the owner of a mill, has acquired a prescriptive 
right to divert to his mill part of the water of a stream. A 
alters the machinery of his mill. He cannot thereby increase 
his right to divert water. 

(6) A has acquired an easement to pollute a stream b} 
carrying on a manufacture on its banks by which a certain 
quantity of foul matter is discharged into it. A extends hig 
works and thereby increases the quantity discharged. He is 
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responsible to the lower riparian owners for injury done by 
such increase. 

(c) A, as the owner of a farm, has a right to take, for the 
purpose of manuring his farm, leaves which have fallen from 
the trees on B's land. A buys a field and unites it to his 
farm. A is not thereby entitled to take leaves to manure 
this field. 

Commentary. 

Light. If the wall of a house, in which there are windows in re- 

spect of which the owner has an easement of light, be pulled 
down and a new wall built further back from the servient 
tenement, and in the new wall windows are made of the same 
size and in the same relative position as the former windows 
in the former walls, the easement is not destroyed; the burden 
on the servient tenement is not materially increased, but 
rather lessened, by the alteration in the dominant tenement.(^) 

Light. An easement of light cannot be increased by enlarging 

the window or other aperture through which the light is 
received ; unless and until, at least, a right by prescription 
has been acquired to the access of the light to the added por- 
tion of the aperture so enlarged.(2) The right of the servient 
owner to block up the added portion and prevent the pre- 
scriptive acquisition of a right of light thereto is, however, 
in some cases rendered ineffectual by the fact that he cannot 
build so as to obstruct the access of light to such new portion 
without obstructing its access to the old portion of the en- 
larged window, and that in such a case he is not entitled to 
so build ; see Sec. 31 and Illustration thereto. 

If an alteration in the form and structure and glazing of a 
window, the object and effect of which is to admit more light 
through the window, be made by the dominant owner, the 
increase of light thus admitted is, by the English law, no 
increase beyond what he was entitled to before the alteration 



(1) Barnes v. Loach, L.R., 4 Q. B. D. 494, 498 ; National Provincial 
Plate Glass Insurance Co, v. Prudential Assurance Co., L. R., 6 Oh. 
D. 757. 

(2) Cooper v. Uuhhuch, 30 B«av. 160 ; Tabling v. Jones, 11 H. L.O. 290. 
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was made, provided the whole aperture occupied by the 
window be not enlarged(l) ; but it appears to be otherwise 
under the law of this Act ; see note to Sec. 28 (pp. 195, 196). 

30. Where a dominant heritage is divided be- Paxtition of 

dominant heri- 

tween two or more persons, the easement becomes tage. 
annexed to each of the shares, but not so as to in- 
crease substantially the burden on the servient 
heritage : provided that such annexation is con- 
sistent with the terms of the instrument, decree 
or revenue proceeding (if any) under which the 
division was made, and in the case of prescrip- 
tive rights, with the user during the prescriptive 
period. 

IllustraHons, 

(a) A house to which a right of way by a particular path 
is annexed is divided into two parts, one of which is granted 
to -A, the other to B. Bach is entitled, in respect of his part, 
•to a right of way by the same path. 

(6) A house to which is' annexed the right of drawing 
water from a well to the extent of fifty buckets a day is 
divided into two distinct heritages, one of which is granted 
to A, the other to 6. A and B are each entitled, in respect 
of his heritage, to draw from the well fifty buckets a day ; 
but the amount drawn by both must not exceed fifty buckets 
a day. 

(c) A, having in respect of his house an easement of light, 
divides the house into three distinct heritages. Each of 
these continues to have the right to have its windows un- 
obstructed. 

Oommentary. 

So, a right, annexed to a dwelling-house, to a pew in a 
church may be apportioned : if the house be divided into 
two or more portions, owned or occupied by different persons, 

(1) Tv/mer v. Spooner^ 80 L. J. (N. S.) Ch. 801. 
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the owner or occupier of each portion has some right to nse 
the pew.(y And a right of common of pastnre whether ap- 
pendfmt av appurtenant to a tenement is apportionable on a 
severance of the dominant tenement. C^) So, in Neweomen v. 
GouUon^i?) in which the defendant had purchased a portion 
of one of the allotments into which certain land had been 
divided by an award under an Inclosure Act, by which each 
allottee was entitled to a certain right of way, and it was 
eontended that the right of way of an allottee could not be 
split up by division of the allotment, this contention was 
overruled by the Court of Appeal. Jbssel, M. B».^ in his 
judgment said : " Where the grant is in respect of the lands 
and not in respect of the person, it is severed when the lands 
are severed, that isj it goes with every part of the severed 
lands. On principle, this is clear. It never could have been 
contemplated in the case of an award like this that the 
property was never to be divided, nor is it to be contended 
that if a man died and left two or three daughters oo-heir- 
esses, and they partitioned the estate, the right of way was 
lost, and their allotments for ever deprived of access to the' 
highway. But, in addition to that, I think that the case is 
fairly covered by authority." His Lordship then referred to 
Harris v. Drewe and Codling v. Johnson.W 

In the absence of anything to the contrary in the docu- 
ment (if any) by which the division of the dominant tenement 
is efEected, the extent and mode of user of the easement to 
which the holders of the divided portions are entitled must 
of course depend upon the terms of the enactment, deed, or 
other instrument by which the easement was originally 
created, if it was so created ; and upon the rules as to the 
extent and mode of enjoyment of prescriptive easements, if 
the easement had its origin in prescription. (S) 

Harris v. DrewCy 2 B.& Ad. 164. 

Sacheverell v. Porter, W. Jones, 896 ; Wild*i case, 8 Rep. 78b, 166 j 

Tyringham case, 4 Eep. 36. And see per Taunton, J., in Harris v. Drewe, 

2 B. & Ad., at p. 168 ; and per Bowen and Fry, LJJ., in Baring v. 

Ahingdoriy L. E., 1892, 2 Oh. 895, 402. 

(3) L. B., 6 Oh, D. 188. (4) 9 B, S( 0. 938, 984. (6) See s. 28* 



(1) 
(2) 
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Where the dominant owner was entitled, nnder a section 
of an Act of Parliament, to sacb convenient communications 
across, over or nnder a railway as was necessary for the con- 
venient enjoyment and occnpation of his land, throngli which 
the railway was carried, and level crossings had accoi'dingly 
been made, and subseqoently a part of the dominant land, 
consisting of marsh or pasture land, was, together with rights 
of way over the rest of the land and over the railway by two 
of the level crossings, transferred to a Land Company, who 
proceeded to offer it for sale in building lots, it was held, 
with reference to the terms of the enactment, that the occu- 
piers of the houses to be built would be entitled to make use 
of the level crossings, and that the use of the level crossings 
could not be restricted to the use which was had by the 
original dominant owner, but that there was nothing to re- 
strain either the original dominant owner or pei*son8 claiming 
under him from using the level crossings for the beneficial 
enjoyment of the land, to whatever purpose the land might 
be appropriated, " subject of course to not improperly inter- 
rupting the traffic " of the railway.(l) Newcomen v. CouL 
soni"^) was a case depending on the terms of an award made 
under an Inclosure Act more than 100 years before the case 
arose. The award-deed provided that the "owners for the time 
being of the lands hereby to them respectively allotted, shall 
for ever hereafter have and enjoy a way -right and liberty of 
passage for themselves and their respective tenants and 
farmers of the said lands and grounds, as well on foot as on 
horseback, and with their carts and carriages, and to lead 
and drive their horses, oxen and other cattle, as often as 
occasion shall require," from a certain highway to ** their 
said respective allotments*' and vice versa, and that in case 
the owners of the respective allotments for the time being, 
or any of them, should " street out " the way, the same should 
be made and for ever remain eleven ya^rds broad at the least. 

(1) United Land Co, v. Great Eastern Rly. Co,, L. R., 10 Ch. App. 636; 
17 Eq. 158. 

(2) L. B., 5 Ch, D. X33. 

126 
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The defendants, the owners of a portion of one of the allot- 
ments, commenoed bnilding houses upon it and laying down 
a metalled road, suitable for carriages, in lieu of the cart- 
track which had theretofore existed, between the highway 
and his plot. It was contended that the award conferred a 
right to the allottees to use the way only so long as their 
respective allotments were used for agricultural purposes, for 
which purposes the land "was used at the time when the 
award was made, and that the defendants were therefore 
not entitled to convert the cart-track into a metalled road. 
The Court of Appeal decided, against this contention, that, 
under the terms of the award-deed, the owners of the allot- 
ments, or of portions of them, were entitled to use the way 
in the mode requisite for the beneficial enjoyment of their 
land, for whatever purpose they, in right of ownership, might 
use their land, and that the defendants were therefore within 
their rights in constructing the metalled road.(l) 

In Bower v. HiUi^) there were certain premises consisting 
of an inn called " The King's Head " and yard attached, and 
between the yard and a certain watercourse there was a strip 
of land or frontage which belonged to the owner of the inn 
and yard. About 5 years before the suit the occupier of the 
inn and yard had closed the yard by putting up gates and 
thereby separated it from the frontage, and the plaintiff was 
in possession of the frontage from that time. The owner of 
■the inn and yard had acquired, by user raising the presump- 
tion of a grant, a right of way across the watercourse ; but 
for the last 16 years before the suit there had been no user 
of this way. The plaintiff claimed a right of way across the 
watercourse as being the occupier of a portion of the entire 
property in respect of which the right had been acquired, 
but the Court of Common Pleas decided against his claim. 
The judgment went on the ground that the evidence of the 

(1) This case James, L; J., in hig jndgment said fiee L. R., 5 Oh. D. 
p. 145) wag not, in his opinion, " on«-tenth part asitrong or as difficult 
as Dand v. Kingscote" [6 M. & W. 174 ;9 L. J. (N. S.), Exoh. 279]. S#a 
note on that case in commentary on s. 28. 

(2) aBipg.(N.g.;339, 
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user of the way " was referable to the King^s Head Inn and 
yard, and to those premises only," and that therefore the 
grant to be presumed was a grant only to the owner or 
occnpier of the inn and yard ; and also npon, the gronnd that 
" the occupier of the King^s Head Inn and yard may resume 
the user at any time, by taking any part of the frontage into 
his own possession, so as to have access to the dyke ; and 
the consequence would be, if the plaintiff were held to be 
entitled to the right of passage, that two different persons 
would be entitled to use it for themselves and their servants 
with boats and barges, or indeed as many different persons , 
as possessed any share of the frontage. This would be an 
unreasonable construction against the grantor, who may have 
been contented to grant the right to the occupier of the King's 
Head Inn and yard, from his knowledge of the degree of 
user which would follow from the grant when so limited. "(D 

31. In the case of excessive user of an ease- obstruction in 

case of excea- 

ment the servient owner may, without prejudice siveuser. 
to any other remedies to which he may be entitled, 
obstruct the user, but only on the servient heritage : 
provided that such user cannot be obstructed when 
the obstruction would interfere with the lawful 
enjoyment of the easement. 

Illustration. 

A, having a right to the free passag^over B*s land of light 
to four windows six feet by four, increases their size and 
number. It is impossible to obstruct the passage of light to 
the new windows without also obstructing the passage of light 
to the ancient windows, B cannot obstruct the excessive user. 

Commentary' 

See notes to Sec. 43, and Sec. 33, Expl. II 
The Illustration seems an unfortunate one. By enlarging 
windows in respect of which he has a right of light, or open* 

(i; 2 Bing. (N. 0.}, at p* 342. 
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ing new ones, the owner of the building does not add to his 
user of the easement : there is no excessive nser of the ease- 
ment. To say that there is, seems to be repeating the error 
made in Eenshaw v. BeanO^) and Hutchinson v. CopestakeP) 
which were overruled by the House of Lords in TapUng v. 
JonesA^) In Eenshaw v. Bean and Hutchinson v. Oopestake 
the Court held that the owner of a house having ancient 
lights, by enlarging the old windows and adding new ones 
in such manner that it was not possible for the servient 
owner to obstruct the new windows and the enlargements of 
^ the old windows without obstructing the ancient lights, had 
** exceeded the limits of his former light," and thereby had 
lost his right to the ancient lights. In his judgment in 
TapUng v. Jones Lord Chelmsford, referring to the decision 
in Eenshaw v. Bean^ said : *' It is not correct to say that the 
plaintiff, by putting new windows into his house or altering 
the dimensions of the old ones, " exceeded the limits of his 
right," because the owner of a house has a right at all times 
(apart, of course, from any agreement to the contrary) to 
open as many windows in his own house as he pleases."(4) 



CHAPTER IV. 

1:he distcjbbanoe of easements. 
Bight to en- QO, The owiier or occupier of the dominant 

joyment iwith- ^ 

^*^^8tur. heritage is entitled to enjoy the easement without 
disturbance by any other person. 
Illustration. 

A, as owner of a house, has a right of way over B's land. 
unlawfully enters on B's land, and obstructs A in his right 
of way. A may sue C for compensation, not for the entry, 
but for the obstruction. 

(1) IS Q. B. 112. (3) 11 H. L. 0. 290. 

(2; 8 0. B, (N. S.) 102 ; 9 0. B. (N. S.} 86B. (4) 11 H. L. C. at p. 8l7. 
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Commentary. 

Although a person who has no easement over his neigh- 
bour's immoveable property but is enjoying some benefit 
from it (as, e.g.^ support for a new building) which, if he had 
the. right to enjoy it, would be an easement, has, of course, 
no right of action against such neighbour, if the latter, in the 
exercise of his rights of enjoyment of his own land, interferes 
with the enjoyment of such benefit by the former, yet he has 
a right of action against a third party who, having no right 
to or in such neighbour's immoveable property, interferes 
with such enjoyment of benefit from that property by the 
first-mentioned person. Thus in Jeffries y, Williams ^^) the 
plaintiff's case was that the defendant had worked mines in 
land adjoining the plaintiff's land and thereby caused certain 
buildings on the plaintiff's land to fall, and that the defendant 
had no right to such adjoining land or to mine therein, and 
it was held that plaintiff's case disclosed a good cause of 
action. As against the owner of the adjacent land or any 
person having a right to enjoy it, the plaintiff would have to 
show a right to support from that land, but as against a 
person having no right in that land or to enjoy it, and who 
was therefore, according to the plaintiff's case, a wrong -doer, 
it was not necessary to show this. *' If," said Parke, B., in 
the judgment of the Court delivered by him,(2) " a house is 
de facto supported by the soil of a neighbour, this appears 
to me to be sufficient title against any one but that neighbour, 
or one claiming under him. Just as one who should prop his 
house up by a shore resting on his neighbour's ground would 
have a right of action against a stranger, who, by removing 
it, caused the house to fall ; but none against his neighbour, 
or one authorized by his neighbour to do so, if he took it 
away and caused the same damage : and this explains why 
there was no allegation of the right to the support of the 
adjoining soil in Smith v. Martin ;(3) whereas, when the 

(1) 5 Exoh. 792 ; see alao Bihby v» Carter, 4 H. &. N. 153. 

(2) 5 £xch., at p. 800. (3) 2 Saund, 394i 
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defendant appeared to be the owner of the adjoining soil, the 
declaration was held bad for want of the allegation of a right, 
as in Wyatt v. HarrisonW and Peyton v. Mayor of London,*' i^) 

An easement is a right in rem^ a right against third persons 
as well as against the servient owner ; bnt inasmuch as the 
dominant owner has no proprietary right in the servient tene- 
ment, he cannot prevent a third person, even though he be 
a trespasser, from using the servient tenement, unless he 
uses it so as to disturb the dominant owner in the exercise 
of his easement.(3) 

The High Court of Calcutta has held that a suit does not 
lie under S. 9, Specific Belief Act, by a person entitled to a 
right of fishing in waters eovering land not belonging to him, 
for recovery of possession of the fishery, such fishery not 
being, it was held, ** immoveable property" within the mean- 
ing of that section. (4) 

The contrary has been held by the Bombay High Court(5) ; 
and the Madras High Court has held that a right of ferry is 
" immoveable property" within the meaning of that section. (6) 

Suit for dis- 33* The owner of any interest in the dominant 

turbance of , • i» i i • 

casement. heritage, or the occupiejr of such heritage, may in- 
stitute a suit for compensation for the disturbance 
of the easement or of any right accessory thereto ; 
provided that the disturbance has actually caused 
substantial damage to the plaintiff. 

Explanation I. — The doing of any act likely to 
injure the plaintiff by affecting the evidence of the 
easement, or by materially diminishing the value of 
the dominant heritage, is substantial damage with- 

(1) 3B. &Ad.87l. 

(2) 9B. & C*725. 

(3) B. V. Jolliffe, 2 T. R» 90 ; CUSord v. Hoare, L. R., 9 0. P. 362. 

(4) factt* JhoLa v. Qour Mohun J/ia^c, I. L. B., 19 Oal. 544 (Full 
Benob) ; Natahar Parue v. Kuhir Tarue^ I. L. R., 18 Cal. 80. 

(5) Bhundat Panda v. Pandol Pos Patil, I. L. R., 12 Born* 221, 

(6) Krishna v* Akilanda, 1. L. R., 13 Mad. 54. 
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in the meaning of this section and section thirty - 
four. 

Explanation II. — Where the easement disturbed 
is a right to the free passage of light passing to the 
openings in a house, no damage is substantial with- 
in the meaning of this section unless it falls within 
the first Explanation, or interferes materially with 
the physical comfort of the plaintiff, or prevents 
him from carrying on his accustomed business in 
the dominant heritage as beneficially as he had 
done previous to instituting the suit. 

Explanation IIL — Where the easement disturb- 
ed is a right to the free passage of air to the open- 
ings in a house, damage is substantial within the 
meaning of this section if it interferes materially 
with the physical comfort of the plaintiff, though 
it is not injurious to his health. 

Illustrations, 

(a) A places a permanent obstruction in a path over which 
B, as tenant of C's honse, has a right of way. This is sub- 
stantial damage to 0, for it may affect the evidence of his 
reversionary right to the easement. 

(6) A, as owner of a house, has a right to walk along one 
side of B*s house. B builds a verandah overhanging the way 
about ten feet from the ground, and so as not to occasion any 
inconvenience to foot-passengers using the way. This is not 
substantial damage to A. 

Commentary. 

When the damage sustained through the act of any one of Substantial 
a plurality of defendants is inappreciable and would be in- ^'""^®* 
sufficient if it stood alone to give a right of action, but the 
damage caused by thexn all in the aggregate is substantial, it 
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Threatened 
or intended 
damage. 



Explanation I. 
Suit by rever- 
sioner. 



is no defence for any one of the defendants to say that his 
acts caase no substantial damage.(^) 

The words " has actually caused " appear to show that, 
under this Act, compensation for threatened or intended 
damage could not be recovered. *' The question whether the 
Court has jurisdiction," said Lindlet, L. J., in the judgment 
of the Court of Appeal delivered by him in Martin y. Priee^i^) 
" to award damages by way of compensation for an injury not 
yet committed, but only threatened and intended, is by no 
means free from difficulty. On the one hand this Court, in 
Dreyfus v. Peruvian Guano Co.,(3) expressed a clear opinion 
against the existence of such jurisdiction. (4) On the other 
hand it has been very commonly assumed, and there are 
several observations by eminent judges favouring the view, 
that there is such a jurisdiction ; and in Holland v. Worleyi^) 
the late Mr. Justice Pearsok did award damages in lieu 
of an injunction which, if granted, would have been simply 
preventive and in no sense mandatory.** See further, on this 
point, note in commentary on S. 35. 

If the dominant tenement is in the possession of a tenant, 
or of a person having a particular estate in it, no disturbance 
of the easement can, of course, affect the owner or reversioner 
so far as present enjoyment of the easement is concerned. 
Bnt he may be affected in respect of his proprietary, or 
reversionary interest in the easement, for the disturbance, if 
unchallenged, or suffered to continue without resistance, 
may afford evidence of abandonment by him of the right, 
and lessen the value of the dominant tenement. In Bower v. 
Hill,^^) which was an action by the owner of the dominant 
tenement, who admittedly had sustained no damage in re- 

(1) Thorpe v. Brumfitty L. R., 8 Ch. App. 656; Chunder Coomar 
Mookerji v. Koylash Chunder Sett, I. L. E., 7 Oal. 666, 674 ; 8 Oal. 677. 
See also Lamtton v. Mellish. Lambton v. Cox, L. R., 1894, 3 Oh. 163. 

(2) L. R., 1894, 1 Oh. 276, 284. (3) L. R., 43 Ch. D. 316. 
(4) See per Bowen, L. J., at p. 333 j and per Fry, L. J., and Cotton, 

L. J., at p. 342. (5) L. R., 26 Ch. D. 578. 

(6) 1 Scott, 526, 534. See also Uarroy v. Eirat, L. R., 4 Exoh. 43, 
47 J Williams v. Morland, 2 B. & C. 916 j Jesser v. Clifford, 4 Burr. 2141 ; 
Sampson v. Hoddinotiy 1 0. B. (N. S.) 590 ; Bell v. Midland Railway Co.. 
10 0, B.^ (N. S.) 287 J Mott v. Shoolbred, L. R., 20 E(j. 22. 
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spect of enjoyment of the easemenfc from the obstruction com- 
plained of, TiNDAL, G* J., in the judgment, said : '* The erection 
of the tunnel is in the nature of, and until removed, is to be 
considered as, a permanent obstruction of the plaintiff's right, 
and therefore an injury to the plaintiff, even though he re- 
ceives no immediate damage thereby. The right of the 
plaintiff to this way is injured if there is an obstruction in 
its nature permanent. If acquiesced in for twenty years, it 
would become evidence of a renunciation and abandonment 
of the right of way. That is the ground upon which a re- 
versioner is allowed to bring his action for an obstruction 
apparently permanent to lights and other easements which 
belong to the reversion. The plaintiff's premises would sell 
for less whilst the tunnel is in existence, if now put up for 
sale." 

Even when the dominant owner is not in the position of a 
remainderman or a reversioner, but is in actual possession 
of the dominant tenement, lie may have a right of action for 
disturbance of an easement although no immediate damage 
susceptible of pecuniary valuation has been produced by the 
disturbance. Thus in Harrop v. Hirsti^) the plaintiffs, who 
as inhabitants of a certain district had a customary easement 
to take water from a certain spout for use for domestic pur- 
poses, were held entitled to recover nominal damages from 
the defendant, who was the owner of land through which the 
stream which supplied the spout flowed, for having abstracted 
water from the stream to such an extent as to render the 
quantity reachii^g the spout insufficient for the needs of the 
inhabitants, though the jury found that the plaintiffs had 
not themselves suffered any actual damage or inconvenience ; 
the ground of the decision being that the fact of the defend- 
ant abstracting from time to time the water to which the 
plaintiffs were entitled might furnish evidence in derogation 
of their right and in support of an adverse claim of right in 
the defendant. The Court approved and followed a passage 



(1) L.B.,4Ezoh.48. 

27 
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in thenote to Mellor y. Spateman in 1 Wms. Sannders, 346(a), 
where it is laid down that a commoner may have an action on 
the case without proving any specific injury to himself against 
' a person wrongfully depasturing cattle on the common ; and 
the author observes : " The law considers that the right of 
the commoner is injured by such an act, and therefore allows 
him to bring an action for it to prevent a wrong-doer from 
gaining a right by repeated acts of encroachment. For 
wherever any act injures another's right, and would be 
evidence in future in favour of the wrong-doer, an action may 
be maintained for an invasion of the right without proof of 
any specific injury. "(1) Similarly in the case of natural rights, 
an invasion of the right is actionable even though it cause no 
pecuniary damage, because it afEords evidence which may be 
used in support of a claim of right (an easement) in deroga- 
tion of the natural right.(2) In Swindon Waterworks Oo.^ v. 
Wilts ^ Berks Oanal Navigation Co,, Lord Cairns, L. C, in 
his judgment daid : '' It is a matter quite immaterial whether, 
as riparian owners of Wayte's tenement, any injury has now 
been sustained, or has not been sustained, by the respondents. 
If the appellants are right, they would at the en4 of twenty 
years, by the exercise of this claim of diversion, entirely 
defeat the incident of the property, the riparian right of 
Wayte's tenement."(8) 
Explanation 111 Back V. Stacey^i^) Bbst, C. J., speaking of the right of 

Light. ^® occupier to maintain an action for obstruction of light, 

said : ^* In order to give a right of action and sustain the issue 
there must be a substantial privation of l\ght sufficient to 
render the occupation of the house uncomfortable, and to 
prevent the plaintifE from carrying on his accustomed busi- 
ness on the premises as beneficially as^he had formerly done*" 

(1) L.B., 4Exoh.46,47. 

(2) See, as to oases of rights of riparian owners> Swindon Waterworks 
Co. V. Wilts 8f Berks Canal Navigation Co., L. R., 7 H. L. 697 ; Ormerod 
y. Todmorden Mill Go,, L. B., 11 Q. B. D. 155, 159 ; and, as to cases of 
natural right to support, AttorneyGenerai v. Conduit Colliery Co., 
L.B. 1895, 1 Q. B. 301, 311, and note to s. 34. See also note to s. 7, 
Ills, (e) and (h) and 0), (pp. 28, 36, 36). 

(3) L.B., 7 H.L., p. 706. (4) 2 0.&P.465. 
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This dictum was approved of in Dent y* Auction Mart Oo.ji^) 
sabjeot to reading ^ or ' for ' and.' It has apparently been 
followed by the Indian Legislature in framing this Explana^ 
tion. The remedy therefore given by this Eicplanation does 
not appear to be co-extensive with the right as defined in 
Sec. 28(&) and (c) ; for the right is there made to be a right 
to the light entering the window, irrespective of the use to 
which the light was put, but here the remedy is confined to 
cases where the actual accustomed use to which the light 
has been put is interfered with. In Bagram v. Khettranath 
Karformahp) a case under the law of India as it stood before 
Act IX of 1871 came into force, in which the claim to aright 
to light was based on prescription or a presumed grant, it 
was held that the only amount of light for a dwelling-house 
which could be claimed by prescription or by length of enjoy- 
ment, without an actual grant, was ** such an amount as was 
reasonably necessary for the convenient and comfortable 
habitation of the house," and that therefore no suit would 
lie for interference with such a right to light unless there was 
an interference with such amount of light : and in Delhi and 
London Bank, Ld, v. "Hem hall DuttK^) it was held that that 
statement of the law held good as to cases governed by Act 
IX of 1871 or by Act XV of 1877. 

In England, in the case of easements of light, inasmuch as 
the measure of the extent of the right is not the purpose for 
which the light has been as a matter of fact used by the do* 
minant owner, but the quantity of light receivable through 
the window or aperture, it has been held that in estimating 
the damages for interference with the right, the Court may 
and ought to take into consideration future probabilities as 
to the use of the room to which the window belongs. It may 
consider not only the actual present use of the window, but 
any purpose to which it may reasonably be expected that in 
the future it may be applicable. (4) The terms of this section 

(1) L. K., 2 Eq. 238. (3) I. L. R., U Cal. 839, 856. 

(2) 3Beng.L.R.,O.J.18,45. (4) Moore v. Ball, L. R., 3 

Q.B.D.178, 
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and Explanation II thereto, do not, it seems to me, admit of 
this being done by a Conrt in India, in a case governed by 
tbis Aot^ but confine the damages recoverable to dami^es for 
disturbance affecting the nse to which the light is or has been 
already put* See also note to Sec. 35. 

It is no defence to an action for obstruction of the plain- 
tiff's lights, that the plaintiff has himself contributed to the 
diminution of the light by enlarging or altering his own 
buildings.(l) Nor is it any defence to such an action, that 
by the removal of buildings by third parties or by the plain- 
tiff himeslf the plaintiffs windows have received an accession 
of light equal to or greater than the quantity of light of 
which they were deprived by the defendant's ob8truction.(2) 
Nor is the fact that the building erected by the defend- 
ant is not opposite to the plaintiff's windows, but stands 
obliquely to them, any defence ; though, as a matter of evi- 
dence, more evidence is required to prove a material injury 
to light by lateral or oblique obstruction than in a case of 
direct obstruction,(3) Nor is the defendant protected by 
the fact that the plaintiff had made additional windows or 
had enlarged the old ones, and that it was impossible for the 
defendant to exercise his right of building so as to obstruct 
the new windows (or the new portions added to the old win- 
dows) withoutsubstantialiy interfering with the light to which 
plaintiff had a right in respect of the old windows (or the old 
portions of the altered windows) .W In a case, indeed, decided 
subsequently to Tapling v. Jones, by Lord Romillt, M. R., viz. 
Heath v. BucknalW) it was held that where the dominant 
owner rebuilds his house to a much greater height than before 

(1) Btaight v. Burn^ L. R., 6 Ch. App. 163 j Baxter v. Bower, 44 
L. J., Ch.625. 

(2) Dyers* Co. v. King, L. R., 9 Eq. 438. 

(8; City of London Brewery Co, v. Tenmant, L. R., 9 Oh. App. 212, 
220 i Attorney 'General v. Nichol, 16 Ves. 338, 342; 10 R.R. 186 j 
Clarke v. Clark, L. R., 1 Ch. App. 16 j Staightv, Burn, L. R., 5 Ch. App. 
163 J Parker v. First Avenme Hotel Co., L. R., 24 Ch. D. 282. 

(4) See 8. 31 and Illustration thereto, and Tapling v. Jones, 11 H. L. 
C. 290, overruling Renshaw v. Bean, 18 Q. B. 112, and Hutchinson v. 
Copestake, 9 C. B., N. S. 863. 

(5) L.K., 8£q.l. 
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and replaces the old windows overlooking the defendant's land 
with other and larger windows which only partially coincide 
with the old ones, and also builds additional windows over- 
looking the defendant's land, though he is entitled to damages 
for the obstruction to the light to the extent to which his ease- 
ment existed before the alterations, be is not entitled to the 
remedy by way of injunction. But the decision in Heath v. Buck- 
nally if ib meant to lay down the proposition that a dominant 
owner who has enlarged his old windows or constructed addi- 
tional windows and who is entitled to damages, is nevertheless 
not entitled to the relief by way of injunction, was dissented 
from in the subsequent case of Staight v. BurnO-) decided by 
GiFPORD, L. J., who, however, said that he took Heath v. 
Buchnall as having been decided upon its own particular 
circumstances ; those circumstances, as he gathered them, 
being that a very small and almost inappreciable proportion 
of the ancient window was preserved and the rest was new, 
so that there would have been no material damages at law. 

Where the dominant tenement is in the possession of a Reyersloner's 
tenant, or a person having a limited or temporary interest domma^t^^'^^ 

therein, if the obstruction to the access of light is of a tem- tenement in 

*^ possession of 

porary nature, the landlord, remainderman, or reversioner person having 

(as the case may be) is not afEected and has no ground of rest. 

suit either for compensation or for an injunction(2) ; but if 

the obstruction is of a permanent character such as not only 

to affect the occupier by interfering with his enjoyment of 

the tenement, but also to affect the landlord, remainderman 

or reversioner by lessening the value of the reversion, or the 

remainder, or affecting the evidence of the easement, a suit 

by the person entitled to the reversion, or the remainder, will 

lie, either for damages or an injunction. (3) 

The right to air has often been in English cases and books Exphnation 

erroneously coupled with the right to light as if the two 

(1) L. E., 6 Ch. App. 163. 

(2) Kino V. Rudkin, L. R., 6 Ch. D. 160; Cooper v. Crabtree^ L. B., 
20 Ch.* D. 689. 

(8) WiUon y, Townendy 1 Dr. & Sm. 324 1 Metropolitcm Association y, 
PetcT^, 5 C.B.,K.S. 504. 
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were coextensive^ so tliat what would amount to an action- 
able obstmction in the one case mnst also be snch an obstrnc- 
tion in the other. This error was pointed oat in (amongst 
other cases) City of London Brewery Go. v. Tennant^^) by Lord 
Selbobns, L. C, who said : '* The natnre of the case which 
wonld have to be made for an injunction by reason of the 
obstruction of air is toto coeio different from the case which 
has to be made for an injunction in respect of light. It is 
only in very rare and special cases, involving danger to 
healthy or at least something very nearly approaching it, 
that the Court would be justified in interfering on the ground 
of diminution of air." In Bagram v. Khettranaih Karfor- 
mah,(^) a case decided before Act IX of 1871 came into force, 
NoBMAN, J., laid it down that '' to give a right of action " 
(the suit was for a mandatory injunction to pull down a 
building) " in a case where there is no express contract on 
the subject, for an interference with the access of air to 
dwelling-houses by building on adjoining land, the obstruc- 
tion must be such as to cause what is technically called a 
nuisance to the house, in other words to render the house 
unfit for the ordinary purposes of habitation or business." 
The right to air, as defined in that case, was held in Delhi and 
London Banh^ Ld* v. Sem Lall DuUi^), not to have been en- 
larged by Act IX of 1871 or Act XV of 1877, and the extent 
of the right, as laid down by Norman, J., in the former case, 
was held to be the same in cases governed by either of those 
Acts. In Modhoosoodun Dey v. Bissonath Dey,(^) a suit for 
an injunction, Mabeby, J., pointed out the difEerence between 
India and England, in regard to the amount of air required 
to be admitted into houses, resulting from difference of cli- 
mate. " In England," he said, " an aperture is made chiefly 

(1) L. R., 9 Ch. App. 212, 221. See also Dent v. Auction Mart Co,, 
L.R.,2 Eq. 238,252. 

(2) 3, Bang. L.R., 0. C. 18, 45 (1869). 
(3j I. L. R., 14 Cal. 839, 856 (1887). 

(4) 15 Beng. L.R., 361, 367 (1875). See also observations of- West, 
J*, in Nandkishor Balgovan v. Bhagubhai PranvalahhdaSf I* L. R.^ 8 Bom., 
p. 97. 
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for light ; the sun being less bright and the air colder there, 
we desire to obtain all the light we can, and only to admit 
just as much air as is necessary for wholesome ventilation ; 
for which reason we always use glass in our windows. In 
this country the object is precisely the reverse — to get as 
much air as possible, and to exclude the superfluous light ; ** 
and he intimated that, if the matter had been res Integra, he 
would have held that the right to air in India is not confined 
to the limits by which it is circumscribed in England, but, 
being bound by the decision in Bagram v. Khettranath Kar- 
formah, he held (on the law as it stood prior to the coming 
into force of Act IX of 1871, which he held could not be 
applied to the case) that the only right to air which could 
be gained was " that there should be no obstruction which 
was a nuisance or injurious to health." In these cases the 
nature of the relief sought, being an injunction, formed no 
ground of the decisions, which would, apparently, have been 
the same if the suits had been for damages, and not for 
specific relief. It is clear from this Bxph III to Sec. 33, that 
wherever, in India, this Act. is in force, the right to air, 
whether acquired by prescription or otherwise, and the 
•remedies for its infraction, are enlarged beyond the limits 
within which they are confined by the Bengal decisions above 
cited, and are made as extensive as the right and remedies 
in respect of light. Dr. Whitley Stokes, in his Introduction 
to this Act, (1) says: "As the law stands both in England 
and in India, a suit will lie for the disturbance of a right to 
light where the obstruction interferes materially with the com- 
fort of the plaintiff. But in the case of a right to air, where 
there is no express contract on the subject, the obstruc 
tion, to be actionable, must amount to a nuisance (3 Beng., 
O. C. 45). It would seem that in a country like India, the 
right to air is entitled to at least as much favour as the right 
to light, and that we should not in this respect follow a law 
fashioned upon the wants of the inhabitants of a northern 

(1) 1 Anglo-Indian Coties, 885. 
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country (15 Beng. 367, 368). The Act accordingly allows a 
suit for the obsfccncfcion of the free passage of air where it 
interferes materially with the plaintiff's physical comfort, al- 
though it is not injurious to health." 

A suit for damages or for an injuction is maintainable by 
one who, though he has not acquired an easement entitling 
him so to do, is de facto in the enjoyment of support, light, 
or some other benefit in respect of his house, or of some other 
immoveable property of which he is owner or occupier, over 
his neighbour's land, if he is disturbed in such enjoyment by 
a person who is not the owner or lawful. occupier of that land, 
nor has any license or permission from the owner or occupier 
thereof to do the act in respect of which the suit is brought 
against him, d) but is a trespasser on that land. Thus, in 
Jeffries v. WilUams^i^) an action by the owner of buildings, 
who had not acquii^d an easement of support for such 
buildings, for damage to such buildings caused by removal 
of such support, was held to be maintainable against one who 
was a trespasser on the land of an adjoining owner which 
alEorded the support so removed by him. So in Achanna v. 
/ Venkamma^^^) a suit for an injunction to pull down a wall 

erected by the defendant, by which the access of light to the 
plaintiff's window was obstructed, was held maintainable, 
though the plaintiff had not acquired an easement of light 
in respect of such window ; the defendant having no right 
to the land on which he erected the wall nor to erect it there- 
on, and being a wrong-doer in respect of such erection. 
Limitation. The Limitation Act, XV of 1877, provides specially for 

suits for damages for obstructing a way or a watercourse, or 
for diverting a watercourse, the period of limitation being 
three years from the date of the obstruction or diversion, (*) 
Suits for damages for disturbances of any easements other 
than those, apparently fall under Article 36 of Sched. II to 

(1) Dhvman Khan v. Muhammad Khan, I. L. R., 19 All. 153. 

(2) 5 Exch. 792 1 20 L. J., Exoh., 14. See also Bihhy v. Carter, 4 
H. & N. 153 ; 28 L. J., Ex. 182. 

(3) 5 Madras Law Journal, 25. 

(4) Sohed. 11, Arts. 37, 38. 
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that Act, ^hioli prQ9C]^ib^s,two jeax^ firom ih<e ipiaX£easaii|[^e 
or m^pfoasano^. Wk^t^ the dfsJ>Tirbanoe.i3 contmpje4». %.^e§^ 
cau^ of actipn.aj'i^^s, wid a^esffr period of limitatipn begiftp 
to run, at every i^oment pi^ ^^® continuance p| i^l^e, djajju^b- 
ance.(^), In the qq^q ot. obstruciiion to anqi^ni^ l^^Jits, b;p; the, 
erection of a biplding afreah injni^y is committ^^ &!>i4ia'.^^]^ 
caiiae of action arises dfi die m diem so long as^ the obatn^ctr, 
ing building remains; a^ it \^as, QreQtedj.(23; 

As to suits fop disturbance of " ajpoepsory righi^, " seQ ipte 
to Sep. 24 

34- The removal of the meana of support tQ wjentaiiseof 

. ^-r- - xrr ^ -J action arises 

whiieh a domiiaant owner ia entitled does not give ^<>^ remoTai of 
rise to a right to recover compensation, unless and 
until substantial damage is actually sustamed. 

Gomnten^tary;. 

A^ i» the oM» oi a natural right to nanpport, sa in the. 
oa/|e o£ an easement of support, excavation by the^ oi^rn^r (pjr 
occjqipier) qI tW akubja^oe^it op adjacent ImA in. that 1^^ ^}(ea 
to thje extent of entirely reoipving the natural mean8:Q{ aupppHr 
to the donunAAt tenement 13. not aut invasion ol the.domij^ai;^^ 
owneir's right s^d aQtionab1,e, provided the> s^rvijent Ojwi^e^^ 
by meaps of pillars, oi^ other artificial supports; ^T^yeni^, th^ 
fall or subsidence of the dominant tenement. It is not till 
such a subaidenoe takes place. that a cause, of action arises 
to the doxnuiant ownerX^); 

The term " 8$J>$t(mti<d damage " appears to be hote^ (and in ^ - 

See. 33) used in thia sense of appreciable^ damage, so as tp 
es^clude oases of damage so slight as to, comer ui^r the n;^^ 
de fninimi$ non cwrat lex p and not as opposed tp damage alEept-> 
ing the right and title of ttpia dominant o.vrner but for whicib) 

(1) Act XV of 1877, 8. 28 ; Pwrya Kuvarji v. B(U Kvjwjm, i. L. B., ^ 
Bom. 20 ; Fonnuaawmy Tevar v. Collector of Madura^ 5 M. B,, 0. ^, 6t 
24; Vistoambhara Bajendra Devu r. Saradhi Charan'a Samantarayd, 8 
M. H. 0. E. Ill, 118;. Subramaniya Ayyar v. J^machar^dra UaUt 
I. L. ^., 1 ]U(ad. 885, 340. (wh^b, however was a cas9 of a natural right),. 

(2) Jenha v. Viscount Clifden, L. B., 189?, 1 Ck. 694. 

(8) See Bonom^ v. Backhouse, 9 H. L. C. 6P8, 6rl2 ; Roberta v. BeijB^ 16 
BMt,216. ' 
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only nominal damages ^onld be recoverable by reason that 
the sabsidence has not produced any damage measurable in 
money. It seems clear from the explanation of the term 
" substantial damage " as used in this section and S. 33, 
given in Ea^lanation I of S. 33, that if a case arose affecting an 
easement of support similar to the case of Attomey-Qeneral v. 
Conduit GolUery Go.,0-) the dominant owner would under 
this section be entitled, as the plaintiffs in that case were 
held by Collins, J., to be entitled, to a decree for nominal 
damages against the servient owner. In that case — ^which 
was a case of a natural right to support, but the principle 
of the decision is equally applicable to easements of support 
— the plaintiffs, the owners of surface land, were held by 
Collins, J., to be entitled to a decree for nominal 'damages 
for subsidence of their land caused by the defendants, who 
owned the subjacent land, although the plaintiffs had sustain- 
ed no pecuniary loss by the sinkage of their land. (2) Causing 
(by excavation) subsidence of the dominant owner's building 
even though unaccompanied by any actual pecuniary damage 
would appear to be ** doing an act likely to injure the plaintiff 
by affecting the Evidence of the easement," and therefore 
to entitle the dominant owner to maintain a suit under this 
section, though only nominal damages might be recover- 
able.(8) 

A further qnestion, which is not dealt with in this Act, 
and which is of great importance as affecting rights of suit 
for damages for infraction of rights of support, is, whether, 
in such a suit, the plaintiff must include not only the damage 
which he has already sustained but also further future 
damage (if any) expected to result from the same withdrawal 
of support, and, in default of his so doing, be debarred from 
afterwards suing for such then expected damage,(^) or can 
confine his present claim to the damage already sustained, 

(1) L. B., 1895, 1 Q. B. 301, 311. See also judgments of Bowen and 
- Fry, L. JJ., in Mitchell v. Barley Main Colliery Go,, L.R., 14 Q. B. D. 125. 
(2\ L. E., 1895, 1 Q. B. 311—314. 

(3) See also notes to s. 7, Ulust, (e), and s. 83, Explan, I. 

(4) See Civ. Pro. Code, Act XIV of 1882, s. 43. 
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and bring a fresh suit, or fresh suits^ subsequently for such 
prospective damage, as and when such prospective damage 
shall have taken place. This question was decided by the 
Court of Queen's Bench in Lamb v. Walker^W an action for 
injury to the plaintifE's land and buildings by removal of 
lateral support. The majority of the Court, Manisty and 
Mbllob, JJ., held that only one action can be brought for 
all damage, prospective as well as present, resulting from 
the same removal of support : that this was the law, they 
were of opinion both on principle and on authority : both on 
the ground of the *' well-settled rule of law that damages 
resulting from one and the same cause of action must be 
assessed and recovered once.for all,'' and that as soon as the 
withdrawal of the suppqrt was followed by damage, damntAm 
and injuria concurred, and the cause of action accrued ; and 
also on the authority of Nicklin v. WilliaTm^^) and Bonomi 
V. Backhouse.i^) Cockburn, C. J., dissented from the other 

(1) L. R., 3 Q. B. D. 389. 

(2) 10 Exch. 259. In that case the Court held (1) that the removal 
of the support, not the conseqaent damage, constitated the cause of 
action, and (2) that for the wrong ** the plaintiffs would hare a right 
to recover a full compensation, including the prohable damage to the 
fabric ; and if they had already obtained a verddct with damages^ they 
must he presumed to he satisfied for all the consequences of the wrong ; 
and if instead of having a verdict, they receive with their own consent 
a satisfaction, such satisfaction is to be considered to compensate for 
all the consequences of the wrong.** That case was overruled by 
Bonomi v. Backhouse upon the question of what constitutes the cause 
of action, but was not so ovemiled in respect of the second point 
decided, viz, that there could be only one suit for damages, prospective 
as well as present. g, 

(3) E. B. & E. 646 (in the Ezch. Chamber) ; confirmed by House of 
Lords, 9 H. L. C. 503. In that case one of the questions submitted, by 
consent of the parties, for the decision of the Court, was whether the 
defendant was responsible for the probable future damage which might 
be occasioned to the plaintiff's buildings through the withdrawal of 
support which had occurred (see para. 4 of questions for opinion of the 
Court, E. B. & E. 633j. The Exch. Chamber, in their judgment, said : 
'* The plaintiffs rely upon the ordinary rule that damnum and injuria 
must concur to confer a right of action, and that, although only one 
action could he maintained for damage in respect of such a claim, neverthe- 
less it would be essential that some damage should have happened 
before a defendant was made liable for an act done in his own land ; '* 
and then, commenting on the judgment in Nicklin v, Williams as having 
been really obiter and unnecessary so far as it decided what constituted 
the cause of action, said : " No authority is cited in Nicklin y, Williams 
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'Wo jiidges. He was of dpiiii6n/tHat i^e effect of tiie decir- 
sibh in ^on6l?ity. Backhouse l>eing that the met^ Withdt&wal 
• oiE the'stlppoift cdhi^tiihit^ 'no "wrong and gave no c^nse of 
itction, Hot chrehtboiigh from theknbwledg^of thbfactof the 
excayaitioH in the iadjoining land having been made, and the 
appi^hehsiOn of possible conseqnential damage dr even the 
certainty iihiett ^ach "damage mnst resnlt, the value of the 
plaintiff^ prdperty Were prejadicially affected, and that it 
was not till actnal damage resulted from the withdrawal of 
sh^pdrt thibt the cause of actioti arose, and then it was the 
JElCtnal damagid sustained which was the cause of action, it 
followed as a logical, as well as a practical, conclusion from 
this that the pliiintilE could only recover in respect of damage 
actualljr su^in^d and that he could not recover, in the same 
iilcti6n,^ih rdsp^ct of prosp^tive damage. The Chief JusMce 
pointed btit ih his judgment that the defendant might avert 
'the further progreds'of the mischief by using artificial means 
of ^Mipport, and^hat-if 4he -plaintilE hy bringing his action 
immediately on the happening of a slight amount of damage, 
could claim and recover therein for prospective damage, he 
Wotild rfecdvcir for damage which the defendant h^d the right 
toiprevenfe, and might prevent, by such artificial means. He 
siltosaid: " Nbthing could be more un^atisfadtdry than an 
iuquiry into the possible future effect of underground opera- 
'tiohs, dr more uncertain in its result, depending, as it mtist 
^do, on the opinioti of expertis taking the widest range, as 
dealing with the unknown future." " Yet if the prdpbsed 
doctrineis to be sustained, it is obvious that, in every case 
in which an action is brought in respect of actual damage, 
it will be necessary to gd into the question of prospective or 

fbr'thb judgment there given : and although the judgment in that case 
is distinct upon the point (as to what constitutes the cause of action) 
it nevertheless was extra- judicial ; for before the former action was com- 
menced it is obvious that actual damage had been sustained; in which 
case another principle applies, viz. that no second or fresh action can, 
' under such circumstances, he brought for subsequently accruing damage: 
all ' the damage consequent v>pon the unlawful act is in contemplation of 
law satisfied by the one judgment or accord : *' (E. B. & E. 658) and see 
the judgment of Lord Westbury, L. C, in the appeal to the House of 
Lotds,9H. L. C.,p. 512. 
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BpeonlotiTe damage, its, if the dochine latn dealing with is 
0(MPi«ct,tbe plaintifiE baYiog bwnght an action, would be for 
evef ^bnt out from bringing another* on account of snbseqnent 
damage if sUoh damage should afterwards occnr."(l) His 
Lordship also pointed ont that the further inconvenience 
would result from the doctrine upheld by the other two judges 
of the Court, that as the limitation period for such a suit 
would begin to run from the time when damage was first 
sustained, whenever appreciable damage had resulted, how- 
ever limited its extent, a plaintiff would be compelled to bring 
his action, though he might think the damage not sufficient 
to make it worth While to enter into litigation, for if he were 
to 'Wlait and not bring his suit till he sustained more seri- 
ous dam)9ige, he would be withotit redress if that damage, 
however serious it might be, should occur after the expiry 
of the prescribed period running from the time when the 
first damage was sustained. His Lordship made no reference 
in hiis judgment to Nicklin V. Williams nor to those portidns ' 
of the judgmeiits in £(7nomw. Backhouse which were relied on 
by his two colleagues, from whom he dissented, as conclusive 
authority upon the points in question in this case (Zam& v. 
Wcfilker). In the subsequent case of Varley Main OoUiery Co, v, 
Miichelli^) the decision of the majority of the judges in Lamh v. 
Walker was overruled, and the view taken by the dissentient 
judge in that case, Cockbubn, L. C, J-, was affirmed by the 
House of Lords (Lord Blackbubij dissenting), viz, thatfor6iach 
successive subsidence and consequent damagiB caused by the 
same excavation a fresh cause of action arises. The defend- 
ants, the Colliery Co., were lessees of coal under the plain- 
tiff's surface land. They worked the coal so as to cause 
a subsidence of the land and damage to houses thereon in 
1868, for which they then made the plaintiff compensation. 
They worked the coal no more, but in 1882 a further subsi- 



(1) L. R., 3 Q. B. D. 405. 

(2) L. R., 11 A pp. Ca. 127 ; 14 Q. B. D. 125. See also Crumhie v. 
WaXUend Local Board, L. R., (1891) 1 Q. B. 508 ; Dwarha Nath Gupto 
V. Corporation of Calcutta, I. L. R., 18 Cal. 91. 
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' dence, which wonld not have oocnrred if the defendants had 
left sufficient support under the plaintiff's land, took place, 
and caused further damage to the houses. The action for 
damages for the latter damage, brought in 1882,[was accord- 
ingly held not to be barred by the Statute of Limitations. 
Lord Brahwbll, in his judgment, said : '* Of course one can 
see the danger and inconyenience that will follow. This 
damage accrues many years after the defendants' act or 
omission which has caused it. If my reasoning is right, many 
years hence there might be a further action from some 
further subsidence. But the inconvenience is as great the 
other way. -For if the de&ndants are right, it follows that 
on the least subsidence happening, a cause of action accrues 
once and for all, the Statute of Limitations begins to run, 
and the person injured must bring his action, and claim and 
recover for all damage, actual, possible, or contingent for all 
time."(l) And the rule laid down by the House of Lords in 
Darley Main Colliery Oo. v. MitcheU, (2) applies to a case in 
which one and the same excavation (or other removal of 
support) by the servient owner produces a continuing sub- 
sidence and attendant damage of the dominant tenement, as 
well as to a case where it produces distinct and separate 
successive subsidences and attendant strokes of damage* : in 
the former case a fresh cause of action arises at each moment 
of the continuing damage in respect of such damage as is 
then produced.(8) 

The period of limitation for a suit for damages for subsi- 
dence, consequently, runs from the time when the damage is 
actually sustained; See Limitation Act., 1877, S. 24, and IU.{a) 
. thereto. This is so, when the right of support infringed is a 
natural right, as well as when it is an easemenfc. 

In a very recent case(4) the question arose and was decided 
— for the first time, apparently, as the learned Judge who 

(1) L. R., 11 App. Ca. 146, 147. 

(2) L, K., U App. Ca. 127; 14 Q. B. P. 125. 

(3) Crumbie v. Wallsend Local Board, L. R., 1891, 1 Q. B. 503. 

(4) Qreenwell v. Low Beechhurn Coal Co., L. R., 1897, 2 Q. B. 165 
(decision of Bruce, J.). 
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decided it said, with the exception of one nnreported case(l) 
— whether a person who is in possession of nndergronnd 
strata, as lessee (or as owner), is liable in damages to the 
owner of baildings on the surface who has acqnired a right 
to have the buildings uninjured by underground workings,(2) 
for injury occasioned to the buildings, by reason of subsidence 
happening during the currency of such lessee's lease (or such 
owner's ownership), caused not by any act of commission on 
the part of such lessee (or owner) but resulting from an 
excavation made in the underground strata by such lessee's 
(or owner'^s) predecessor in title prior to the date of the lease 
(or of such owner's acquisition of ownership of the under- 
ground strata). It was held that he is not so liable. The 
learned judge in his judgment, after referring to passages 
in the judgment of the Master of the Bolls in Mitchell v. 
Barley Main Colliery Oo.S^) relied on by the counsel for the 
owner of the buildings, said : '* It is contended that some of 
the phrases in the judgment I have quoted support the 
view that the causa causans of the second subsidence in 
Mitchell V. Barley Main Oolliery Oo, was the neglect to fill 
up the 'excavation. But I think that the judgment must 
be read in connection with the facts of the case, and the 
Master of the Bolls nowhere speaks of the simple neglect to 
fill up the excavation, or to provide artificial support, as an 
act of omission of such a character as to give a cause of action. 
In each case he speaks of the taking away of the support, 
and the neglect to provide artificial support, as acts which, 
taken together, operated to cause the subsidence so as to 
give a right of action. But even if the words can be so 
construed as to lead to the conclusion that the neglect to 
provide artificial support of such a character as to prevent 
the second subsidence was to be regarded as the cause of 



<^1 
(2) 



L. B., 1897, 2 Q. B. 170. 

And, as the learned jndge observed, the qnestion wonld be the 
same with reference to the natural right of the owner of the surfaoe 
itself not to have the surface damaged by subsidence : L. B., 1897. 2 
Q. B. 171. 

(3) L. B., 14 Q. B, D. 126, at pp. 129, 133, 184, 



Digitized by 



Google 



' action) it dpoa not follow tba^bopanse there is an oji^lig^on 
cipon a person who has made an excavation of snch a cha^rac- 
tei? as will, if loft witfiout b^ing. artificially filled up, causp. 
suLOcessive subsidences in his neighbour's l^ijd, to prevent, 
the subsidence by providing, artificial suppoi^t, therefore a 
similar obligation Stttaohes tp a person who i3 merely in pps^es- 
sion of the minerals, and has done no act calcula,<)ed to pause 
damage to his neighbour. Id) not thiA^ a^y pf the ex- 
pressions i^ the judgmpi^t I have referifed t^o support the 
contention thQ>t where a sub^idencp causing dapiage to the 
$^rface ari^es, from ezcavB,tions in mines,, a person who h^ 
not been conpemed in making the excavation, and who 
happens to be in. the possession of the mines before apd, at 
the time of thie subsidenpe, is liable for the dam^e caused 
by the subsidence simply bec^U3e he did not take measures 
tp arrest thjB subsidenQe."(l) Hift Lprdship ^so held th^at the 
defend^^ts (th^ lespeps of tie underground, strata) coijld, not 
be held liable as for allowing ^.nui^npe to, continue p^ their 
land which had paused damage tp, the. plaintiffs nor upon 
Ijhe principle laid down in Bylcmdfi.y. ^Ze^c^^.(2)(3) 

Injunction to 35. Subject to tke proviSions of the Specific 
turbance. Relief Act, 1877, sections 52 to 57 (both inclusive), 

an injunction, may be granted to restrain the 

disturbance of ai;i ea^Qment — 

(a) if the easement is actually disturbed, — 
when compensation for such disturbance might 
be recovered under this chapter : 

(6) if the disturbance is only threatened or in- 
tended,— when the act threatened or intended 
must necessarily, if performed, disturb the ease- 
ment. 



(1) Xi. E., 1897, at pp. 173, 174. 

(2) L. B., 8 H. L. 830. 

(3) L. R.J, IW. ? Q^ ?. a* pp. l76-rl7e. 
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Commentary. 

Specific Relief Act, Sections 52 — 57, are, for convenience 
of reference, printed in this book as an Appendix (see Appz. 
VI). 

Interference w ith an easement of light is, ordinarily, a Light, 
material interference' with the use and enjoyment oi the 
dominant house by its occupants, and therefore one for which 
damages would not be an adequate form of relief, (1) and 
entitling tlie aggrieved party to an injunction. 

In Martin v. Price, i^) the defendant, who owned a house 
opposite to that of the plaintiff, in a street, had pulled down 
his house and was building one in its place intended to be 
about 25 feet higher than the old house, and at the time of 
the institution of the suit part of the front wall of the new 
house had been erected to a height of nearly 25 feet higher 
than the old house, but the rest of the new building had not 
been carried up beyond the height of the old house. The 
plain tifE sued for a mandatory injunction to pull down the 
portion which was higher than the old house, and for a 
prohibitory injunction against continuing to raise the build- 
ing above the height of the old house. The learned judge 
who tried the case found that the damage to the plaintiff in 
respect of his ancient lights from the completed and the 
intended building, above the height of the defendant's old 
building, respectively, was and would be substantial, but 
taking into consideration the fact found, that the obstruction 
would not interfere with the selling of letting value of the 
plaintiff's property, the fact that the plaintiff held his house 
under a lease of which only 29 years were unexpired, and 
the fact that the plaintiff's house stood on rising ground and 
close to a large open space from which the rooms affected 
by the obstruction received a considerable quantity of light, 
he was of opinion that, under all the circumstances, damages 
was the proper remedy instead of an injunction, and he 

(1) Attorney ^General r. mchol, 16 Ves. 338; 10 R. E. 186 j Spec. Eeliif 
Act, s. 54(c) IfandkiihorBalgovan v. Bhagubhai PranvalahhdaBy I. L. Bt| 
8 Bom, 95. (2; U E., 1894, 1 Ch, 276. 

29 
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awarded damages, instead of an injanefcioD, as well in respect 
of the completed obstruction as in respect of the threatened 
obstruction. The Court of Appeal, while holding the plain- 
tiff entitled to damages only in respect of the portion of the 
obstructive building already completed, held, overruling 
the Gourt of first instance, that the plaintiff was entitled to 
a prohibitory injunction as to the threatened portion. They 
said, in their judgment, " The learned judge found as facts 
that some of the plaintiff's lights were ancient, and that 
they were already obstructed to a substantial extent, and 
would be still further obstructed. He found that the plain* 
tiff had sustained, and would sustain, material injury, entitle 
ing him to substantial damages. We see no reason to differ 
from him on these matters of fact. The plaintiff's legal 
right, and its infringement already, and threatened further 
infringement, to a material extent, being thus established, 
the plaintiff is entitled to an injunction according to the 
ordinary principles on which the Court is in the habit of 
acting in these cases. There might, of course, be circum- 
stances depriving the plaintiff of this prima facie right ; but 
we can discover none in this case."(l) 

Where the effect of the defendant's building, in respect of 
which, as obstructive to the light to which the plaintiff is 
entitled, an injunction is sued for, would be to render the 
plaintiff*^ property useless, an injunction will be granted,(2) 
for if damages only were awarded, they would necessarily 
be equal to the whole value of the property and the Court 
would practically be compelling the plaintiff to sell his pro- 
perty to the defendant against his will. In Holland v. 
Worleyi^) Pearson, J., divided jcases into those in which " the 
defendant is doing an act which will render the plaintiff's 
property absolutely useless to him unless it is stopped," and 
those "where the injury to the plaintiff would be less serious, 

(IJ L. B., 1894, 1 Ch. 285. 

(2) Aifnsley v. Qlover, L. R., 18 Eq. 544 ; Smith v. Smithy L. R.,20 Eq. 
500.; Krehl t. Burrell, L. R., 7 Ch. D. 551 j (all three deoisiona of Jjwsel, 
M. B.). 

(3; L. R., 26X;h, D. 578. 
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where the Court considers that the property may still remain 
the plaintiff's and be substantially useful to him." In the 
former cases the Court should not, he thought, award damages 
instead of an injunction, which would be equivalent to com- 
pelling the plaintiff to sell his property to the defendant. 
But in the latter class of cases he was of opinion that *' the 
Court, if it thitiks rights may exercise the discretion given 
it by the Act" {i.e, the Act known as Lord Oairns's Act,(l) 
by which discretionary power was given to the Court, in oases 
in which it has power to grant an injunction, to award 
damages in lieu of an injunction). And in the case before 
him, considering the fact that if the defendant's buildings 
were allowed to go on the injury to the plaintiff would not 
be so great as to render the property useless to him, though 
it was such as to reduce to an appreciable extent the selling 
value of the property, and considering also the situation of 
the property " in the heart of a great city like London," he * 
was of opinion that he would be exercising his discretion 
rightly by awarding the plaintiff damages instead of grant- 
ing him an injunction.(2; The judgment of Pearson, J., in 
this case, if it meant, as it might be taken to mean, to lay 
down a rule that in all cases in which the damage to the 
plaintiff falls short of making his building useless, the Court 
may, if it thinks fit, award money compensation instead of an 
injunction, has not been approved of in subsequent decisions. (3) 
In Martin v. Price, Krkbwich, J., after expressing his dissent 
from Pearson, J., if he intended to lay down such a rule, 
said : " There are numerous cases constantly occurring in 
which the injury to the plaintiff is far less than supposed in 
the first class [referring to Pearson, J.,'s classification], and ^ 

in which, as I understand the doctrine and practice of the 
Court, an injunction goes as a matter of course."(4) And 
the true rule, which should govern the exercise of the Court's 

(1) 21 & 22 Vict., c. 27. 

f2) L. R., 26 Ch. D. 583, 587. 

(3) See Greenwood r. Hornsey, L. R., 33 Oh. D. 476 j Uartin v. Price, 
L. R., 1894, 1 Ch. 276, 280. 

(4) L. R., 1894, 1 Ch. at p. 280, 
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discreiioii, appears to be indicated by tbe following passage 
in the judgment of the Court of Appeal in Martin v. Price : 
^^TYfLQ plaintiff's legal right, and its infringement already, 
and threatened further infringement, to a material extent, 
being thus established, the plaintiS is entitled to an injunc- 
tion according to the ordinary principles on which the Court 
is in the habit of acting in these cases. There might, of 
course, be circumstances depriving the plaintiff of this primd 
facie right ; but we can discover none in this case."(l) The 
same rule would seem to hold good, as a guide to the discre- 
tion of the Court, under this Act : when the damage is 
^^substantial" so that compensation would be recoverable 
under S. 33, an injunction should, it is submitted, ordinarily 
be granted, subject to the provisions of the Specific Belief 
' Act, i,e, provided there are no special circumstances, such as, 
e.g., laches on the plaintiff's part, disentitling him to such 
relief, or rendering damages equally efficacious or adequate 
relief. 

In Shelf er v. City of London Electric Lighting Co., (2) which 
was a case of nuisance by vibration and noise, and in which 
the Court of Appeal considered and decided how the juris- 
diction given by Lord Caims's Act, S. 2, ought to be exercised, 
Smith, L. J., said, in his judgment ; " Many judges have 
stated, and I emphatically agree with them, that a person 
by committing a wrongful act (whether it be a public 
company for public purposes or a privatp individual) is not 
thereby entitled to ask the Court to sanction his doing so by 
purchasing his neighbour's rights, by assessing damages in 
that behalf, leaving his neighbour with the nuisance, or his 
lights dimmed, as the case may be. In such cases the well- 
known rule is not to accede to the application, but to grant 
the injunction soaght, for the plaintiff's legal right has been 
invaded, and he is prima facie entitled to an injunction. 
There are, however, cases in which this rule may be relaxed, 

and in which damages may be awarded in substitution for 

> <i 

(1) L. B^, 1894, 1 Ch. at p. 285. 

(2) L. R., 1895, 1 Oh. 287, 322, 323, 
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an injunction as authorized by this section. In any instance 
in which a case for an iuj auction has been made out, if the 
plaintiff by his acts or laches has disentitled himself to an 
injunction the Court may award damages in its place. So 
again, whether the case be for a mandatory injunction or to 
restrain a continuing nuisance, the appropriate remedy may 
be damages in lieu of an injunction, assuming a case for an 
injunction to be made out. In my opinioui it may be stated 
--as a good working rule that ( 1) if the injury to the plaintiff's 
legal rights is small, (2) and is one which is capable of being 
estimated in money, (3) and is one which can be adequately 
compensated by a small money payment, (4) and the case is 
one in which it would be oppressive to the defendant to 
grant aninjunetion : — then damages in substitution for an in- 
junction may be given. There may also be cases in which, 
though the four above-mentioned requirements exist, the 
defendant by his conducl;, as, for instance, hurrying up his' 
buildings so as if possible to avoid an injunction, or other- 
wise acting with a reckless disregard to the plaintiff's rights, 
has disentitled himself from asking that damages may be 
assessed in substitution for an injunction. It is impossible 
to lay down any rule as to what^ under the differing circum- 
stances of each case, constitutes either a small injury, or one 
that can be estimated in money » or what is a small money 
payment, or an adequate compensation, or what would be 
oppressive to the defendant. This must be left to the good 
sense of the tribunal which deals with each case as it comes 
up for adjudication. For instance, an injury to the plaintiff's 
legal right to light to a window in a cottage represented by 
£16 might well be held to be not small but considerable ; 
whereas a similar injury to a warehouse or other large build- 
ing represented by ten times that amount might be held to 
be inconsiderable. Each case must be decided upon its own 
facts ; but to escape the rule it must be brought within the 
exception." 

Under the Indian law, the question whether, with reference 
to the injury done or threatened to be done by an inyasion 



Digitized by 



Google 



230 INJUNCTIONS. [chap. IV, 

or intended invasion of a plaintifiE's rigbt to liglit, an injunc- 
tion or damages is the proper relief, so far as it is a question 
of law, and not of fact, turns mainly upon the sense in which 
■ub-8ection(c) of Sec. 54, Specific Belief Act,'* where the 
invasion is such that pecuniary compensation would not 
afford adequate relief," is understood. In Dhunjibhoy Oowaiji 
V. LUhoaS^) a Bombay case decided (in 1888) before the 
Easements Act came into force in Bombay, in which the 
plaintiff sued for an injunction, or, in the alternative, 
damages, and in which it was admitted by the defendant 
that the buildings in course of erection by him, and the 
erection of which the plaintiff sought to restrain, would, if 
erected, " largely diminish the amount of light '* which 
theretofore had passed through the plaintiff's ancient windows 
in question in the suit into the plaintiff's house, Sargent, C.J., 
in the judgment of the Court(2) delivered by him, refer- 
red to some of the leading English decisions, shewing how 
the jurisdiction of the Courts of Equity in England has 
been exercised, before and af fcer the passing of Lord Gairns's 
Act,(3) in granting or declining to grant injunctions in 
suits for invasion of rights to light. He cited {inter alia) 
Sir G. Jessel, M. R.,'s statement, in Aynsley v, Qlover^i^) of 
the rule, as understood by him, by which, since the passing 
of Lord Gairns's Act, the English Gourts of Equity should 
be guided in the exercise of their discretion, viz. ** that 
wherever an action can be maintained at law and really sub- 
stantial damages, or perhaps I should say considerable 
damages (for some people may say that £20 is substantial 
damages), can be recovered at law, there the injunction 
ought to follow in equity ; generally, not universally." He 
then referred to the decision of Pearson, J,, in Holland v. 
WorUyS^) in which that learned judge, after referring to the 
decisions of Sir G. Jissel, M. R., in Aynsley v. Gtover,{h) 

(1) I.L.R., 13Bom., 252. 

(2) Sargent, G.J., and Batlbt, J. 

(3) 21 & 22 Vict., c. 27. 

(4) L. B., 18 Eq. 544, at p. 663. 

(5) L.R.,26Ch.D.578. 
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Krehl v. BurrellW and Smith v. SmitU^)^ said : " It seems to me 
that no settled rule is laid down, or even suggested, by the 
Master of the Rolls, but he leaves it, where the Act leaves- 
it, as a matter of discretion, to be exercised in such a way as 
the Court, under the circumstances of each case, shall think 
right. But I do not think that I shall be misinterpreting 
tjie Master of the Rolls, if I say that his opinion (in which 
I heartily concur) seems to me to be this, that, if the defend- 
ant is doing an act which will render the plaintiff's property 
absolutely useteasto him unless it is stopped, in such a case, 
inasmuch as the only compensation which could be given to 
the plaintiff would be to compel the defendant to purchase 
his property out and out, the Court will not, in the exercise 
of the discretion given it by Lord Cairns's Act, compel the 
plaintiff to sell his property to the defendant. But in other 
cases, where the injury to the plaintiff would be less serious, 
Tv^here the Court considers that the property may still remain 
the plaintiff's and be substantially useful to him, as it was 
before, and the injury, therefore, is one of a nature that can 
(without taking away the plaintiff's property from him) be 
compensated by money, then the Court, if it thinks right, 
may exercise the discretion given it by the Act. Now, 
looking at all the circumstances of this case, I come to the 
conclusion that, althongh if the defendant's buildings are 
allowed to go on there will be some injury done to the 
plaintiff, the injury will not be so great as to render the 
property useless to him, even for the purpose for which it is 
employed at the present moment. And looking at the nature 
of the property, and considering its situation in the heart of 
a great city like London, I think I shall not be doing wrong 
if, instead of granting an injunction, I exercise my discretion 
by giving the plaintiff damages."(8) Sir C. Sarqent then 
went on to say, of Holland v. Worley ; " This case has been 
referred to in terms of implied disapproval by Bacon, V. C, 

(1) L. R., 7 Ch.D. 551; 11 Ch. D. 146. 

(2) L.R., 20Eq. 500. 

(3) h* R., 20 Ch. D., at pp. 586, 687. 
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in Oreenwood v. Hornsey,i^) and it may be that Mr. Justice 
Pbaeson's ruling, which undoubtedly modified the generally 
♦received practice of the Court of Equity, may not be followed 
in England." The Chief Justice then proceeded : " The 
question, however, whether damages are a sufficient compen- 
sation does not, we think, present itself to the Courts of this 
country in precisely the same manner and form as it does 
to a Court of Equity in England, This latter Court in award- 
ing damages under Lord Cairns's Act exercises a discretion- 
ary power in departing from the specific relief which it had 
hitherto exclusively afforded ; and could scarcely be expected 
to take so broad a view of the subject as the Courts of 
this country whose ** duty " it is under the Specific Relief 
Act not to grant an injunction where damages afford ade- 
quate compensation. The result has been that this Court 
has in several cases adopted the view taken by Pearson, J., 
as being one which if applied with caution is suited to the 
' circumstances of this city, which from its nature can in 
most parts of it only extend itself vertically upwards ; and 
we think, therefore, that it ought to be considered as the 
general practice of this Court, although doubtless one to be 
administered with much care and with due regard to the 
special circumstances of each case*" The judgment then 
reviews the evidence, finds that, as to one of the windows in 
question, a great diminution of the light coming through it 
would be caused by the obstruction complained of, but that 
having regard to the light which it would still receive through 
other windows, it was " impossible to say that there was a 
material diminution of comfort in the use of the room " ; and 
as to the other windows which were in question, one of wbich 
opened upon a staircase, and the other two of which belonged 
to a loft used as a lumber-room but frequently used as a bed- 
room, finds that the plaintiff's comfort in the use of the stair- 
case and loft would not be materially interfered with by the 
defendant's proposed building; and refuses an injunction, 

(i; L, R., 33 Ch. D. 471, at p. 476; 
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but holds the plaintiff entitled to substantial damages and 
awards him Bs. 2,000 damages. 

In Ghanasham Nilkant v. Moroha BamchandraO) Faeban, J., 
said : '' The Specific Belief Act (I of 1877), Sec. 54, enacts 
that when the defendant invades or threatens to invade the 
plaintiff's right to or enjoyment of property, the Court may 
grant a perpetaal injunction in the following case : — (o) when 
the invasion is such that pecuniary compensation would not 
afford adequate relief. (I omit clauses (a), (6), ((Z), and (e) 
as not specially applicable to the present circumstances.) The 
Court has under that section jurisdiction to grant an injunc- 
tion only in those cases where pecuniary compensation would 
not afford adequate relief. The expression ' adequate relief * 
is not defined, but it is probably used in the sense in which 
KiNDBRSLBT, V. C, uses it in Wood v. SutcUffei^) as meaning 
'such a compensation as would, though not in specie, in 
effect place the plaintiffs in the same position in which they 
stood before.' If that be the correct meaning of the phrase, 
it is, I think, difficult to predicate of any material obstruc- 
tion to ancient light that pecuniary compensation for it would 
in effect place the plaintiff in the same position as before, 
and more particularly so where the light is obstructed in a 
house in which a man is himself residing." '' It does not, 
however, follow," continued the learned judge, " that in 
such cases a plaintiff is entitled as of right to an injunction. 
Under the Specific Belief Act the Courts are given a discre- 
tion to grant or withhold an injunction, as in England they 
have a discretionary power to award damages in lieu of an 
injunction. In this view of the law, the Court has to consider 
in each case not merely whether the plaintiff's legal right 
has been infringed, or even materially infringed, but also 
whether under all the circumstances of the case he ought to 
be granted an injunction as the proper and appropriate 
remedy for snoh infringement. Two principles are, I think, 
deducible from the English cases, which may be deemed 

(1) I. L. R., 18 Bom. 474, at pp. 487, 488. 

(2) 21 h. J.f (Ch.) at p. 265. 

SO 
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binding npon our Courts : (1) that Courts onght not to inter- 
fere by way of injunction when obstruction of light is very 
slight and where the injury sustained is trifling, except in 
rare and exceptional cases — Benty. Auction Mart Co.W ; Herz 
V. Union Bank ofLondoni^); Goddard on Basements, p. 438 ; and 
(2) that where 'the defendant is doing an act which will render 
the plaintiff's property absolutely useless to him unless it is 
stopped, in such a case, inasmuch as the only compensation, 
which could be given to the plaintiff, would be to cqpapel the 
defendant to purchase his property out and out, the Court 
will not, in the exercise of its discretion, compel the plaintiff 
to sell his property to the defendant ' by refusing to grant 
him an injunction and awarding him damages on that basis 
(see Holland v. Worleyi^)) . Between these two extremes, where 
the injury to the plaintiff would be less serious, where the 
Court considers the property may still remain with the 
plaintiff and be substantially useful to him as it was before, 
and where the injury is one of a nature that can be compen- 
sated by money, the Courts are vested with a discretion to 
withhold or grant an injunction, having regard to all the 
circumstances of the particular case before them, including 
the fact that the premises are situated in a city, like this, 
where land suitable for building is limited and very valuable, 
and where property owners should, so far as possible, consist- 
ently with the existing rights of their neighbours be allowed 
to utilize it to the utmost extent.* *(4) The conclusion come to 
by the Court, (5) in that case, upon the facts was summed up, 
in the judgment of Sargent, C. J., thus ; " On the whole I do 
not think, although the light has been sensibly diminished, 
that there has been such a ' large, material and substantial 
damage,* to use the language of Sir G. Jessil in Ayn$ley v. 
Olover, as to require interference by injunction, or that the 
room, although the light has been sensibly diminished, has 
been rendered unfit for the purpose for which it may reason- 

(1) L. R., 2 Eq. 338. (3) L. R., 26 Ch. D. 578. 

(2J 2 Giff., p. 686. (4) I. L. R., 18 Bom. at pp. 488, 489. 

(5) Sargent^ C. J., & Farban, J, 
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ably be expected to be used. The above remarks apply with 
even greater force te the other windows. As to the amonnt 
of damages, we do not think the Rs. 200 paid in by defend- 
ant is sufficient, and that, having regard te the evidence in 
the case, they should not be less than Rs. 500."(1) 

The standard held by the Bombay decisions to be the right 
one, in respect of the extent or amount of injury which the 
plaintiff in a suit for an injunction, for an invasion, effected 
or threatened, of his right te light, must prove that he has 
sustained or would s -3 stain (as the case may be) by sucli in- 
vasion, in order to make out that damages would not afford 
him adequate relief, and to entitle him to an injunction, is, 
evidently — at least, as to cases arising within the town of 
Bombay — a different one from the standard established by 
the English decisions as the one to be observed by the Courts 
in England in determining the question, in such suitS) 
whether an injunction should be granted or not : according 
to the former an injunction would be refused in many cases 
in which according to the latter standard it would be granted. 
In Sultan Nawaz Jung v. Rustomji Nanahhoyi^) the Bombay 
High Court held, following Dhunjibhoy v. Lishoa and Ghana" 
sham NiVcant v. Moroha, that the plaintiff was not entitled 
to an injunction, in respect of the invasion of his right to 
light in question, assuming that he had acquired such right, (3) 
aJthough they found that he was entitled to recover damages 
to such a large amount as Rs. 7,000. The Court said, in 
their judgment, referring to Sec. 64 of the Specific Relief 
Act : " To Courts subject to that Act the English decisions 
cited have no application," [Martin v. Price^i^) Shelf er v. City 
of London Electric Lijhting (7o.,(5) and other English cases, 
were cited]. No doubt, as remarked by Smith, L, J., in 
Shelf er v. City of London Electric Lighting Go,y{^) the question 

(1) I. L. R., 18 Bora, at p. 485. (2) I. L. B., 20 Bom. 704. 

(3) The Court, however* held that he had not acquired the right to 
light claimed ; and, strictly, the decision on the question what relief 
he would have heen entitled to was, therefore, ohiter* 

(4J L. R., 1894, 1 Oh. 276. (5) L. R., 1896, 1 Oh* 287, 

(6; See above, page 229. 
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whether the amount of money estimated to represent the 
damage to the plainti£E from the injury is adequate compen- 
sation is, in each case, a relative one — ^relative to the value 
of the dominant building, or the portion of it affected by the 
obstruction. But, though the value of the plaintiff's house 
is not stated in the report of the Bombay case last referred 
to, it seems improbable that relatively to its value, whatever 
it might have been, a sum of Bs. 7,000 could be regarded as 
an inconsiderable sum or such as that, if the principle fol- 
lowed by the Courts in England had been applicable, the 
plaintiff could have been held not to be entitled to an injunc- 
tion, but only to damages. 

But where the effect of the defendant's building, obstruct- 
ing the light to the plaintiff's ancient window, was to render 
the room to which it belonged so dark that it was impossible 
to see sufficiently even ** to walk about or do anything in it," 
the Bombay High Court held the plaintiff entitled to an in- 
junction/l) So, the complete darkening of some of the 
plaintiff's principal rooms was held to be an injury which 
could not be adequately redressed by damages and which en. 
titled him to an injunction. (2) In Taro v. Sana-ullahW the 
plaintiff, who carried on the business of a manufacturer of a 
particular kind of cloth in his house in the city of Benares, 
was entitled to a prescriptive right to light to the windows 
of his house. The defendant proceeded to rebuild the wall 
of his house in such manner as to " have the effect practically 
of reducing the plaintiff's light to such an extent that he 
could not carry on his business." The Allahabad High Court 
confirmed the decree of the lower appellate Court granting a 
inandatory injunction. The Court said, in their judgment : 
" It is said in appeal here that the lower appellate Court had 
no jurisdiction to grant an injunction because it could have 
awarded damages ; and the decision in Dhunjibhoy Cowasji 

(1) Kadarhhai ▼. Rahimhhait I. L. E., 13 Bom. 674. 

(2) Jamnadas Bhankarlal y. Atmaram Uarjivan, I. L. B., 2 Bom, 
188, 186. 

(8)LL.B.,19A11.259. 
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Umrigar v. LisboaW and Ghanasham Nilkant Nadkarni v. 
Moroha BamcJiandra Pa*(2) were relied on. In onr opinion 
the mle of law in snch cases was correctly laid down by Sir 
George Jesse l in Aynsley y. Gloveri^) and by the late Mr. 
Justice Pearson in Holland v. Worley.W In onr opinion it 
was never intended by the Legislature that a man should 
not get an injunction unless his property would be practi- 
cally detitroyed if the injunction were not granted. Here 
there was substantial injury and wrongful injury to the 
plaintifE's rights. TheplaintifE was entitled to the injunction 
which he got." 

It has been held that there is no difference between houses 
in towns and houses in the country, in respect of the right 
of the owner or occupier to protection by injunction against 
an obstruction to the access of light or air (6). 

The Courts have discretionary power to grant not only a Mandatory 
prohibitory injunction, restraining the defendant from pro- 
ceeding with the building, but also a mandatory injunction, 
ordering him to pull down the building, or so much of it as 
has been erected (as the^case may be). (6) Such mandatory 
injunction is not granted if the plaintifE has allowed the 
building to be erected without complaint, if, at least, the 
building is of a permanent character and costly ;(7) in such 
a case he would come within the principles of the Specific 
Belief Act, disentitling him on the ground of acquiescence, 

(1) I. L. B., 13 Bom. 262. 

(2) I.L.B., 18Bom.474. 

(3) L. B., 18 Eq. 544. 

(4) L. B., 26 Ch. D. 578, 585. 

(5) Dent t. Auction Mart Co., L. B., 2 Eq. 338, 248, 249 ; Martin r. 
Headon, L. B., 2 Eq. 426, 429, 430. 

(6) Spec. Belief Act, s. 65, and Iilu8tration(a) thereto: See Appen-"" 
dix VI ; Nandkishor Balgovan r. Bhttguhhai Pranvalahhdas, I. L. B., 8 
Bom. 96; Jamnadas ShanTcarlal v. Atmaram liarjivan, I. L.B., 2 Bom. 
138. 

(7) Baxter v. Bower, 44 L.J. (N. S.) Ch. 625; Durelly. Pritchard, 
L. B., 1 Ch. 244 ; AhduZ Rahman v. Etnile, I. L. B., 16 All, 69, 72 ; Martin 
T. PricCy L. B., 1894, 1 Ch. 276. Cases in which plaintiff gave notice to 
defendant protesting against the building, and a mandatory injunction 
was therefore granted, are Bottlewalla v. Bottlewallay 8 Bom. H. C. B., 
O. 0. 181 J Jamnadas Shankarlal v. Atmaram Harjivan, I. L.B., 2 Bom. 
133. 
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and of his condmot.d^ Where^ however, the building was a 
shed, the removal of which would be very little more than 
taking down a hoarding, a mandatory injunction, ordering 
its removal, was granted, notwithstanding that the plaintifEs 
had allowed the shed to be completely built without making 
any complaint during the building of it nor till several 
months after its completion. (2) But mere complaint, made 
by the plaintiff when the defendant commenced to erect the 
bniiding obstructing the plaintiff's lights, without taking 
legal aetion, may not be sufficient to entitle the plaintifE to 
a mandatory injunction. In Ohanasham Nilkant v. Morohafi^) 
Fabran, J., said : ^' Section 55 of the Specific Belief Act in 
express terms makes this exercise of our mandatory power 
discretionary. The plaintifE complained of the defendant's 
buildings as soon as the latter began to build ; but though 
he could readily have seen the defendant's building plans, 
took no legal steps to restrain his building until the ground 
and first floors had been completed. Prompt action is very 
essential in these cases, if an injunction is the desired 
remedy." If the plaintiff acquiesced in the construction of 
the building upon the faith of false representations made to 
him by the defendant, that the building would not have the 
effect of interfering with his right to light, acquiescence 
under such circumstances will be no bar to his obtaining this 
relief .W And delay on the plaintiff's part in instituting his 
suit for an injunction may be consistent with non-acqui- 
escence, and does not necessarily disentitle him to this relief. <&) 
The fact that the defendant will suffer more by the de- 
molition of his building than the plaintiff would suffer if he 
were awarded a money compensation and the defendant al- 
lowed to retain his building obstructing the light to plaintiff's 

(1) Spec. Belief Act, B. 56, (?i) and (i). See Appendix VI. And see 
Bent Madhah Das y. Bamjay Bokh, 1 Beng. L. Bt, App. Ciy., 213 ; 
10 Suth. W. R., Civ. E. 316. 

(2) Baxter T. Bower, 44 L. J. (N. S.), Oh. 62&. 

(3) I L. R., 18 Bom. 474, at p. 492. 

(4) DaviesY. MarshaUy 10 O.B., N. 8.697. 

(5) Jamnadae BhankarlaX ▼. Atmarojm Saxfivarif I. L. R., 2 Bom. 183, 
X87, 
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windows, is, except under special oiroamBtances,(l) no ground 
for ref asiDg the plaintiff the mandatory injunction to which 
he is otherwise entitled«(2) To refuse the plaintiff such in* 
junctioD, and limit him to relief by way of damages, would 
be to put it in the power of the servient owner to erect 
buildings obstructing the light to the dominant owner's win- 
dows in defiance of the right and of the protests of the latter, 
and practically to buy out the dominant owner.(3) 

An injunction in a case of light or air, if mandatory, should 
only order the demolition of so much of the servient owner's 
building as interferes with the access of light to which the 
dominant owner is entitled, and, if prohibitory, should only 
restrain him from erecting or continuing any building so far 
as it would cause such interference/^) 

By the English law the dominant owner can obtain an in- 
junction to restrain interference with his easement of light 
if he can shew that there is a material interference with the 
amount of light to which he is entitled, notwithstanding that 
the obstruction has not materially affected bim in the use to 
which he has as yet put the light. The defendant must show 
that for whatever purpose the plaintiff might wish to employ 
the light there would be no material interference with it ; 
otherwise the plaintiff will be entitled to an injunction. (5) 
From this section, taken in conjunction with Sec. 33, Expla- 
nation IIj it appears that under this Act an injunction could 
not be granted unless the plaintiff was affected, by the 
obstruction, in respect of the use to which he had already put 
the light, and that the Court could not take into considera- 
tion possible future purposes for which it might be employed. 

(1) as in Senior v. Patoson, L. R., 3 Eq. 830. 

(2) Jamnadas Shankarlal v. Atniaram Harjipan, I. L. B., 2 Bom. 183, 
139. 

(3) See observations of Wood, V. (X^ in Dent v. Auction Mart Co.y 
L. B.| 2 Eq. at p. 246, and of Jbssvl, M. B., in Aynsley v. OloPer, L. B. 
18 Eq. at p. 652. 

(4) Balay Maharu, I. L. B., 20 Bom. V88. 

(6). Aynsley v. Olover, L.B., 18 Eq. 644, 640; 7ate§y, Jach, L. B., 
1 Oh. 295, 298, overruling Jackson v. Duke of Newcastle^ 3 De Q. J. & S. 
275. So also held (at least as to all ordhiary possible purposes) in 
Bottlewalla v. Bottletoalla, 8 Bom. H. 0. B., O. C. 181, 193. 
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There is no conclnsive rule as to the height to which a 
building ob the servient owner's land may be erected without 
materially affecting the dominant owner's right to light; 
bnt it) has been held that if the height of the building does 
not exceed the distance from the window in question in a 
horizontal line to the building, or, in other words, if the 
building does not exceed such a height as admits of light 
falling on the window at an angle of forty-fire degrees, then, 
under ordinary circumstances, the building causes no material 
obstruction to the light to the window. d) On this principle 
it had been enacted, in the general regulations, in certain 
Building Acts, that the houses in streets should not exceed 
in height the breadth of the street. But the fact that forty- 
five degrees of sky are left unobstructed is by no means 
conclusive but is only ^'primd facie evidence that there is not 
likely to be material injury ; evidence," however, " which 
requires to be rebutted by direct evidence of injury, and not 
by the mere exhibition of models."(2) If the whole of the 
evidence, in any particular case, shows that the light to the 
plaintiCE's windows has been materially affected, by the 
defendant's buildiug, the fact that the forty-five degrees 
limit is not exceeded by that building, will be no defence. (3) 
In the Delhi Sf London Bank Ld, v. Hem LaXl DtUti^) 
Trbveltan, J., in his judgment said, of the forty-five degree 
rule : '* This, it is true, is not a positive rule of law, but it is 
a circumstance which the Court may take into consideration, 
and is especially valuable when the proof of the obscuration 
is not definite or satisfactory* Of course, when lights are 
closed up by high buildings at the sides, this rule may not be 
applicable, but here there is no circumstance of that kind ; " 
and, finding that no substantial diminution of the light to. the 
plaintiff's windows was caused by the defendant's building, 
he was of opinion that he could fairly apply the rule to the case. 

(1) Beadel v. Perry, L. B., 8 Eq. 465. 

(2) Per Lord Sblboene, L, C, in City of London Brewry Co. v, Tennant, 
L. B., 9 Gh. App. 212, 220. 

(8) Theed ▼• Dehenham, L. B., 2 Gh. D. 16S. 
(4) h L. B., 14 Oal. 889, 854, 865. 
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See also notes to Sec. 83, as to rights to light and air. 

Where the Gonrt was not satisfied from the evidence 
adduced, whether the wall proposed to he hailt by the 
defendant, and which the plaintiff sought to restrain him 
from bnilding, would be a material obstruction to the plain- 
tiff's lights, the Court adopted the expedient of directing a 
screen to be erected to the height of the proposed wall, and 
appointing a surveyor to report on the effect of it,(l) 

In a suit for an injunction to restrain the defendants, who Ii^junction 

to restrain 
owned land adjoining the plaintiff's land, from continuing an threatened 

excavation which they were making in their land close to the Support. ^ 
line of adjunction of the two properties, and from \which, if 
continued, the plaintiff apprehended damage by subsidence 
to hf r land, (2) a Division Bench of the High Court of Oal- 
cutta(3) held that, under S. 64 of the Specific Belief Act, the 
plaintiff was entitled to an injunction, though no damage had 
been actually sustained up to the timie of the institution of 
the suit, if the facts proved she wed that such subsidence and 
damage would be the inevitable result of a continuance, 
threatened by the defendants, of the excavation. The Court 
referred to Illustration (r) to Section 54 of the Specific Belief 
Act and to Pattisson v. QilfordjW in support of its decision, 
and, in reference to that case, said : " The facts of that case 
had, it is true, no analogy to the present case, but still the 
Master of the Bolls was dealing with the principle upon which 
relief is given against a threatened wrong, and the case is, we 
think, an authority that such a suit will lie when the threat- 
ened act is of such a character that it must inevitably result 
in injury — inevitably in the sense in which the Master of the 
BoMs says he uses the word, that is to say not in the sense 
of there being no possibility the other way, because Courts 
of Justice must always act upon the theory of very great 
probability being sufficient, but in the sense that there must 

(1) Leech v. Schweder, L. K., 9 Ch. App. 463, 471. 

(2) Bindu Basini Ohowdhrani v. Jahnali Hhowdhrani, I. L. B., 24 
Gal. 260. 

(3) HACPHER8oN*and Hill, JJ. 
U) L. K., 18 Eq. 259," 

31 
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be such- a great probability, that, in the view of ordinary men, 
using ordinary sense, the injury would follow." This was 
a case of natural right to support, but the principle of the 
decision applies also to a case of an easement of support. 

Limited in- Where the plaintiff was a tenant from year to year of the 
juiic ion, dominant tenement, and was held to be entitled to the in- 

junction to restrain disturbance of his easement for which he 
sued, the Court(l) held that " the injunction must not be 
perpetual, but limited to the period of the continuance of the 
plaintiff's tenancy.'*(2) 

Effect of cove- It has been held by the Bombay High Court that where 
enjoyment. the defendant has entered into a covenant for quiet enjoyment 
by the plaintiff of his tenement, the Court will, where the 
building complained of obstructs, or, if erected, would obstruct 
the light or the air to which the plaintiff is entitled, compel 
the defendant to perform his covenant (by abstaining from 
building, or pulling down the obstructive building, as the 
case may be), without enquiring into the nature and extent 
of the interference. (3) 

Injunction In the same suit an injunction may be obtainable as well 

ation^^sam^ *^ damages for the loss already incurred from the disturb- 
Buit- ance.(4) 

Whether com- The question whether, where a prohibitory injunction is 
Fi^u^of iniunc- refused, the Court has jurisdiction to award damages for 

tion Hward- damage not yet sustained but which will resalt to the plain- 
able form- o J r 
tended injury, tiff from the act intended to be done by the defendant, as 

e.g., in a case of right to light, from the erection of the build- 
ing intended to be erected by the defendant, is, under the 
English law, still an unsettled question.(6) The provision 

(1) Sir W. Page Wood, V. 0. 

(2) Simper v. Foley y 2 John. & Hem. 655, 564. 

(3) BoUlewalla v. Bottlewalla, 8 Bom. H. 0. E., O. C. 181, 194. But 
see Leech v. SchwedeVf L. B., 9 Ch. App, 463. 

(4) Abdul Hakim t. Qonesh Butt, I. L. K., 12 Cal. 323 ; Jamnadas 
ShanTcarlal v. Atmaram Harjivan, I. L. R., 2 Bom. 133. 

(5) See Martin v. Frice, L. R., 1894, 1 Ch. 284 ; Dreyfus v. Pei'uvian 
Ouano Co., L. R., 43 Ch. D. 316, 333, 342 ; Holland v. Worlev. L. E., 26 
Ch. p. 578. 
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in S. 33 that the damage must have been actually caused seems 
to shew that in oases governed by this Act a Conrt has not 
such a power. In Ghanesham Nilkant Nadkarni v. Moroha 
Bamchandra Paifi) Fabran, J., said ; " Even now it is an 
open question [his Lordship was referring to the English 
law] whether damages in lieu of an injunction can be 
awarded by way of compensation for an injury not yet com- 
mitted, bnt only threatened and intended — Martin r. Pnce.(2) 
Section 33 of the Easements Act lays down for us the law 
as to the case in which damages or compensation can be 
awarded, and sets that question at rest. "(9) In a Bombay case 
of 1887, and therefore not governed by this Act, the High 
Court awarded damages, in lieu of an injunction, for future 
damage, to be sustained by defendant's intended building. (4) 

In a case of an easement of light where a mandatory in- Mode of exe- 
junction was granted directing the defendant to pull down so datory injunc- 
much of his house as obstructed the light to which the plain- *°°' 
tiff was found to be entitled, the High Court directed the 
lower Court, in executing the decree, to employ a professional 
man, agreed on by the parties if they could agree, but if not, 
then one nominated by itself, to determine what demolition 
was necessary to give effect to the decree in the way least 
injurious to the defendant.(5) 

Where an injunction restraining the defendants from Enforcement 
building so as to obstract the light and air to the plaintiff's disobeyed. 
windows had been disobeyed, the High Court ordered the 
committal of the defendants, although the wall, the construc- 
tion of which was adjudged by the Court to have been a breach 
of the injunction, had been erected by them in accordance 
with the advice of a skilled surveyor, who stated in an affidavit 
that the wall would not materially affect the access of the 



(1) I. L, R., 18 Bom., 474, (a suit of 1892). 
(2} L. K., 1894, 1 Oh. 276. 

(3) I. L. R., 13 Bom., at p. 487. ^ « ..« « ^.\ 

(4) Dhunjihhoy Cowasji v. Lishoa, I. L. R., 13 Bora., 2o2. So did 
Pearson, J., in Holland v. Worley, L. R., 26 Ch. D. 578, 

(5) Jamnadas ShanJcarlal v. Atmaram Harjivan, I. L. R,, 2 Bom. Iu8, 
139. 
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light to plainti£E'8 windows and would increase raiher than 
diminish the access of air thereto.(l) 

As to interim or interlocutory injunctions, see Oiv. Pro. 
Code> Ch. XXXV ; Newson v. Pender ;(2) BottlewaUa v. Bottle^ 
waUaS^) 
Inierlocutory The defendant in an action to restrain him from building 
injmioiioM. SO as to darken the plaintifE's lights, upon receiving , notice 
of motion for injunction, set a large number of men to work, 
and by working night and day ran up his wall to a height 
of nearly 40 feet before receiving notice that an ex parte 
interim injunction had been granted. It appeared to be a 
question of some nicety whether the lights were ancient 
lights. On the motion coming on, Stirling, J., restrained 
the defendant from further building, and from permitting 
the wall which he had erected to remain. It was held, on 
appeal) that this. order was right, as the defendant had 
endeavoured to anticipate the action of the Court by hurry- 
ing on his building, and that what he had erected ought 
therefore to be at once pulled down, without regard to the 
ultimate result of the action.W In Von Joel v. Horme^^) 
the plaintiff warned the defendant that if he built his house 
to such a height as to interfere with the ancient lights of the 
plaintiff's house, he would brii g an action to restrain him. 
No promise on the defendant's part not to so build having 
been given, the plaintiff on the next day instituted his suit. 
The defendant evaded service of the writ for several days 
and in the meantime proceeded with his building till substi- 
tuted service on him was effected. It was held by the Court 
of Appeal, affirming the decision of Kbkewich J., that the 

(1) Pranjivandcis Harjivandas v. Mayaram SamaldaSf 1 Bom. H. 0. R., 
O* G. 148. As to the practice in England in cases of contempt by non- 
obedience to an injunction, see " The Annual Practice," under titles 
'Attachment,* 'Committal,' 'Sequestration/ See also judgment of 
Cotton, L. J., in Parker v. First Avenue Hotel Co., L. R., 24 Ch. D. at 
p« 288« As to the procedure in India in case of non-obedience to aa 
injti 



injunction, see Civ. Pro. Code, S, 260. 
(2) L. E., 27 Ch. D. 43. 
(8) 8 Bom. H.C.B., O.C, 181, at p. 18*. 
'^' Daniel v. Ferguson, L. R., 1891, 2 Ch. 27. 
L. R., 1895, 2 Oh. 774. 
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case was wibhin the principle wbicli was acted npon in 
Daniel v. Fer§u8on^ and that the plaintifE was entitled to an 
interlocutory mandatory injuction, ordering the defendant 
to pnll down so much of his building as he had erected after 
being warned by the plaintiff as above mentioned. 

36* Notwithstanding the provisions of section Abatement of 
twenty-four, the dominant owner cannot himself eaiement. 
abate a wrongful obstruction of an easement. 

Commentary. 

Abatement of an obstruction to an easement is allowed, 
within certain limits, by the law of England, but, as being 
likely to lead to a breach of the peace, is not favored by that 
law(l). In a Bengal case it was held that the defendants, 
who were found to have an easement of passage over a lane, of 
the soil of which the plaintiffs claimed to be, but were found 
not to be, the owners, had a right to pull down a wall which 
had been erected by the plaintiffs on the lane to exclude the 
defendants from it.(2) 

To prevent breaches of the peace, Magistrates of the first 
class are empowered by the Criminal Procedure Code, (3) 
where a dispute as to an easement occurs and is likely to 
cause a breach of the peace, to make an order either permit- 
ting or prohibiting the doing of the act which is in question, 
until the question between the parties is settled by the deci- 
sion of the Civil Court. 

(1) Arnold v. Jefferson, Holt. 498 ; Rex. v. Roewell, 2 Salk. 459 j Rex. 
V. Wharton^ Holt. 499 j Hyde v. Orahamy 1 H. & C. 598. A commoner 
can abate an obstruction which prevents his enjoying the right of 
common altogether, but not an obstruction which merely abridges or 
partially prevents such enjoymenv. Sadgrove v. Kirby, 2 T. R., 483 5 
1 B. & P. 13 ; 3 B. B. 239 j Cooper v. Marshall, 1 Burr. 259. 

(2) Ohunder Coomar Mukerjee v. Koylash Chunder 8ettf I. L. $., 7 Oal. 
665, 673. 

(3} S. 147. See Appendix VIT. 
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CHAPTER V. 

THE EXTINCTION, SUSPENSION AND EEVIVAL OF 
EASEMENTS. 



Commentary- 
Extinction by A mode of extinction of easements not mentioned in this 
legiHlative . ..,,.. 

enactment. Act, IS extinction by legislative enactment, which may be 

express,(l) or implied. (2) In a case under a Statute authoriz- 
ing compulsory purchase of lands for certain purposes, and 
providing that all rights and easements in or relating to 
lands so purchased shall be extinguished, it was held that, 
on such a purchase, not only actually existing and completed 
rights, but also inchoate rights or easements, were extin- 
guished, so that, e.gf., if the owner of a house adjoining land 
so purchased had for ten years up to the date of the pur- 
chase enjoyed access of light to his house over the land pur- 
chased under such circumstances that if he had continued 
so to enjoy it he would, but for the purchase, have acquired, 
on the completion of the statutory peiiod, a prescriptive 
right to the light, such inchoate right would be extinguished 
by the purchase, (3) By the Land Acquisition Act VI of 
1857 (repealed). Sec. 8, it was provided that when the 
Collector had, in due course, taken possession of the land 
required, the land " shall thenceforward vest absolutely in 
the Government, free from all other estates, rights, titles 
and interests ; " and under that Act, where a Railway Co. had, 
with the aid of the Government, acquired land of the plain- 
tiff's mouza necessary for their railway where it intersected 
the mouza, and the line of the railway was carried between 
that part of the mouza where the ryots of the mouza dwelt 
and that part of it where their fields were situate, it was 
held that the right of way from their dwellings to their 

fl) E.g.y 38 & 39 Vic, c. 36, b. 20. 

(2) Corporation of Yarmouth v. SimmonSy L. E., 10 Ch. D. 518. 

(d) Barlow y. Ross, L. R., 24, Q. B. D. 381. 
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fields wliicli the plaintifE and bis ryots had before tbe land 
was acquired under tbe Act, was extinguished by Sec. 8 of 
tbe Act, though it was found that they bad no mode of access 
to their lands except by crossing the line. W The Land 
Acquisition Act of 1870, which was repealed by tbe Land 
Acquisition Act, I of 1894, now in force, provided (in Sees, 16, 
17) that the lond intended to be acquired, when taken 
possession of by the Collector in due course under the Act, 
" shall thereupon vest absolutely in the Government free 
from all encumbrances. "(2) Easements, to which the land 
taken up under the Act was, at the time of its being taken 
up, subject, as the servient tenement, were held to be " encum- 
brances," and the dominant owner was held entitled to 
receive compensation under the Act for the loss resulting to 
him from the extinction of his easement. (S) And the Act 
now in force(I of 1894) provides, in the definition of " person 
interested *' (in Sec. 3) that " a person shall be deemed to be 
interested in land if he is interested in an easement affect- 
ing the land."(4) 

In cases falling under the Lands Clauses Act (8 & 9 Vic, 
c. 18) Sec. 68, and the Bailways Clauses Act, 1845 (8 & 9 Vic, 
c 20) Sees. 6 and 16, respectively, it has been held that 
*' when once a legal right of a claimant has been interfered 
with by the exercise of the powers conferred on the Company, 
whether the right so interfered with was a right to the posses- 
sion of land or a right to an easement, all the damage done 
to him as the consequence of that interference is the subject 

(1) Collector of the 2i'Fergunndh8 v. Ndbin Ghunder Qhose, 3 S. W. 
E,, Civ. B. 27. So also a public right of way was held to have been 
extinguished by acquisition, under the same Act, of the land over which 
the right of way had existed : In the matter of the petition of Fenwick. 
6 Beng. L. E., Ap. 47. 

(2) The provision in the corresponding sections of . Act I of 1894 
fsecs. 16 and 17) is in the same words. 

(3) Taylor v. Collector of Purnea, I. L. B., 14 Cal. 423, 431—434. 

• ^ (4) The definition in the Act of 1870 was : " The expression person 

* interested ' includes all persons claiming an interest in compensation 
to be made on account of the acquisition of land under this Act." 
This definition is re-enacted in the Act of J894 witl^ the addition of the 
wordj cited above. 
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of compensation. "(1) Tn In re London^ Tilbury 8f Southend 
By, Go.f 8f Trustees of Oower's Walk Schoolsi^) the clftimant, 
the owner of certain buildings the windows of which were 
"ancient lights," pulled them down and erected new build- 
ings on their site. Some of the windows of the new buildings 
only partially coincided in position with windows in tiie old 
buildings, and others occapied wholly different positions from 
those of any windows in the old building. Before a pre- 
scriptive right could be acquired to access of light to the non- 
coinciding windows or portions of windows of the new build- 
ings, a railway company, in exercise of its statutory powers, 
erected a warehouse, ivhioh obstfucted the light to the win- 
dows of the new buildings. It was held that the claimant 
was entitled to compensation in respect of the whole of the 
windows obstructed, including the windows or portions of 
windows which did not coincide with any of the ancient 
lights, though in an action for damages against a person who 
had acted without the statutory powers in erecting a similar 
building, obstructing the light to plaintiff's windows, damages 
would have been recoverable only in respect of the obstruc- 
. tion to those windows or portions of windows which coin- 
cided with the ancient lights. Sec. 16 of the Railways 
Clauses Act, 1845, provides that, in the exercise of the powers 
granted to it by that Act and the Special Act, the railway 
company " shall make full satisfaction," " to all parties in- 
terested for all damage by them sustained by reason of the 
exercise of such powers." ** All damage " was held to mean 
all actual damage sustained, whether legally recoverable 
otherwise than under the Statute or not. Willes, J., at the 
end of his judgment said : '* To put it in another way, the 
party injured by the construction of the works would, but 
for the statutory powers, be entitled to an injunction, which 
would prevent the works from being constructed altogether. 

(I) In re London^ Tilbury 8f Southend By, Co.^ ^ Trustees of Qower^s 
Walk SchooUy L. R., 24 Q. B. D. 40, 44; In re Stockport^ T., ^ A. Ry. 
Co,, 33 L. J., Q. B. 251 • Cowper-Essex v. Local Board of Acton, L. B., 
14 App. Oa. 153. 

^2) L, E., 24 Q. B, D. 40 ; ponfmd. on app., 24 Q. B. J). 326, 
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Then the inteii^tion of the Act, as I nnderstand it, is that the 
injured party shall, as far as money can do it, be pat in the 
same position as if he had had that injunction, and as if 
things had been preserved in statu quo.'^d) Whether under 
the Indian Land Acquisition Acfc, in a like case, the person 
haying de facto enjoyment of light to his windows, or of some 
other benefit in or oyer land acquired under the Act, of which 
enjoyment he would be depriyed in consequence of such ac- 
quisition of that land, but which had not yet matured into a 
prescriptive easement, would be entitled to compensation for 
the loss sustained by him by his being deprived of such en- 
joyment, seems questionable ; having regard to the provision 
in Sees. 24 and 15 of the Land Acquisition Act (I of 1894) 
that the Court, or the Collector, ^* shall not take into con- 
sideration any damage sustained by him (the person interest- 
ed), which, if caused by a private person, would not render 
such person liable to a suit,'' and to the fact that, whereas 
in the (English) Railways Clauses Act it is enacted that the 
company " shall make fulK^) satisfaction , . . to all parties 
interested" and " for all damage **(2), the provisions in the 
Indian Land Acquisition Act relating to compensation are not 
expressed in similar terms. With reference to that provision 
in Sec. 24 of the Act, it is true, no doubt, that, as against a 
wrongdoer, a person having only such an inchoate right, but 
no complete legal right, has a right of action for damages 
for loss sustained by interference with his de facto enjoyment 
(see note to Sec. 33, page 216, and Jeffries v. Williamsi^) and 
other cases there cited) ; but a contention that such person 
ought to have the same rights to compensation against the 
Government or the Company acquiring the land, as he would 
have had against a wrongdoer, could hardly, it is apprehend- 
ed, be maintained. 

Rights of common in the wastes of the lord, annexed to ^^<^*«>n ^ 

eniranonuo- 
copyholds, are extinguished on enfranchisement of the copy- ^^^^ ^f <^Py 
^ hold. 

(1) L. R., 24 Q. B. D. 44, 46. 

(2) The italics are not in the original, but are inierted for tbit par« 
pose of this note. (3) 5 Bxcb. 792 j 20 L. J.. Ex<A. 14« 

32 
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holds : a deed of enfranchisement granting and confirming to 
a copyholder in fee simple of a house and land the house and 
land cum pertinentiisy does not pass to the grantee a right of 
common which he, as such copyholder, had ; the reason being 
that sQch right of common is not of its nature incident to 
the copyhold estate, bat is a collateral right acquired by 
usage. (1) But in the case of ancient arable land held as 
customary freehold in fee simple of the lord of a manor at 
a quit-rent, heriot, relief or other service, a right of common 
of pasture in the wastes of the lord, appendant to the land as 
so held, is not extinguished by enfranchisement, i.e., by the 
lord releasing his seignorial rights to the tenant.(3) There 
may be cases of tenures under superior lords, in India, in 
regard to which questions as to extinguishment or otherwise 
of rights of common on enfranchisement, might arise, and 
to which the doctrine of the English law here referred to 
might have some applicability. 

^^utioS ^ ^''' ^^®^> from a cause which preceded the 
^St ownw!' ii^position of an easement, the person by whom it 
was imposed ceases to have any right in the ser- 
vient heritage, the easement is extinguished. 

Exception. — Nothing in this section applies to 
an easement lawfully imposed by a mortgagor in 
accordance with section ten. 

Illustrations^ 

(a) A transfers Sultanpur to B on condition that he does 
not marry C. B imposes an easement on Sultanpur. Then 
B marries C. B*s interest in Sultanpur ends, and with it the 
easement is extinguished. 

(h) A, in 1860, let Sultanpur to B for thirty years from 
the date of the lease. B, in 1861, imposes an easement on 
the land in favour of C, who enjoys the easement peaceably 

(1) MasadmT. Himfer, YelTerton's Reports, 189 ; flee also Baring v. 
Abingdon, L. R., 1892, 2 Ch. 374, at p. 888. 

(2) Bering t. Abingdon, L. B., 1892, 2 Ch. 874, 384. 
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aod openly as an easement without interruption for twenty- 
nine years. B*s interest in Snltanpnr then ends, and with it 
G's easement. 

(c) A and B, tenants of C, have permanent transferable in- 
terests in their respective holdings. A. imposes on his hold- 
ing an easement to draw water from a tank for the purpose 
of irrigating B's land* B enjoys the easement for twenty- 
nine years. Then A's rent falls into arrear and his interest 
is sold. B's easement is extinguished. 

(d) A mortgages Sult^npur to B, and lawfully imposes an 
easement on the land in favour of G in accordance with the 
provisions of section ten. The land is sold to D in satisfac- 
tion of the morfcgage-debfc. The easemeut is not thereby 
extinguished. 

38. An easement is extinguished when the Extinction by 
dominant owner releases it, expressly or impliedly, 
to the servient owner. 

Such release can be made only in the circumstan- 
ces and to the extent in and to which the dominant 
owner can alienate the dominant heritage. 

An easement may be released as to part only of 
the servient heritage. 

Explanation L — An easement is impliedly re- 
leased — 

(a) where the dominant owner expressly au- 
thorizes an act of a permanent nature to be done 
on the servient heritage, the necessary conse- 
quence of which is to prevent his future enjoyment 
of the easement, and such act is done in pursuance 
of such authority ; 

(b) where -any permanent alteration is made in 
the dominant heritage of such a nature a& to show 



Digitized by 



Google 



252 BXTIlsrCTION by EKLBASB. [tJHAP. V, 

tbat the dominant owner intended to cease to enjoy 
the easement in future. 

Explanation 11. — Mere non-user of an easement 
is not an implied release within the meaning of 
this section. 

lllu8tratio9i8, 

(a) A, B and G are co-owners of a bonse to which an ease- 
ment is annexed. A, without the consent of B and C, 
releases the easement. This release is e:ffectnal only as against 
A and his legal representative. 

(6) A grants B an easement over A's land for the benefi- 
cial enjoyment of his house, B assigns the house to C. B 
then purports to release the easement. The release is in- 
'Tecfcual. 

(c) A, having the right to discharge his eavesdroppings 
into B's yard, expressly authorizes B to build over this yard 
to a height which will interfere with the discharge. B builds 
accordingly, A's easement is extinguished to the extent of 
the interference. 

(d) A, having an easement of liglifc to a window, builds up 
that window with bricks and mortar so as to manifest an 
intention to abandon the easement permanently. The ease- 
ment is impliedly released, 

(e) A, having a projecting roof by means of which he enjoys 
an easement to discharge eavesdroppings on B*8 land, per- 
manently alters the roof, so as to direct the rain-water into a 
different channel and discharge it on C*s land. The ease- 
ment is impliedly released. 

Commentary. 

Express re- By English law an express release of an easement must be 

made by deed. There is no rule of the law of India requir- 
ing such a release to be made in writing ; but if made in 
writing, and if the consideration or value amounts to one 
hundred rupees, the instrument must be registered, d) 

(IJ Eegiatration Act, 1877, S. 3 (definition of " immoveable property"), 
8,17 ana 8. 49. r f J ^> 
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Eaiplanation I. can liardly be construed otherwise tban as Explanation 
being an exbanstive statement of the modes in which ease- '* expressly 
ments can be impliedly released under this Act, and if so, the *^ onzea, 
authorization of the obstruction, mentioned in para.(a), mast, 
in a case governed by this Act, always be an express autho- 
rization. By the English law such authorization may be 
implied.(l) In Fatehyab Khan v. Muhammad Tusuf^i^) the 
defendants, who had erected a pucoa building (called a kotha) 
on land over which the plaintifEs had, as residents of a neigh- 
bouring mahalla, a right of way, thereby obstructing the way, 
alleged that they were the owners of such land and that the 
plaintiffs had no right of way and also pleaded a bar to the 
suit on the ground, not of express consent by the plaintiffs, 
but of acquiescence on their part by allowing the building to 
be erected without protest, and relied on Eamsden v. Dyson.i^) 
It was found that the defendants were not the owners of such 
land and were trespassers, and that they knew that they were 
building on land over which the plaintiffs had a right of way, 
and, therefore, on the authority of the case relied on by the 
defendants themselves, the non-interference on the part of 
the plaintiffs with the building was no bar to the suit. This 
Allahabad case is not, of course, referred to as one which, 
supposing this Act had, at the time, applied to the N. W. P., 
would have come under this section, for the defendants were 
not the servient owners and express authorization of the 
building was not set up ; but as a case which is more nearly 
connected with this section than any other in the chapter. 

A was the owner of certain land which was laid out for 
building and offered for sale in lots. On 12 May 1863 one 
of these lots, Lot No. 6, was sold to the defendant subject to 
this condition (amongst others) that the purchaser was 
required to covenant to build according to the elevation of 
Lot 2, or such other elevation as the vendor should approve. 

(1) See Bowery. Hill, 1 Scott. 534, 535 ; 1 Bing., N. C, 549 ; Harrop v. 
Hirst, L. B., 4 Exoh. 46, 47 ; Metropolitan Association v. Fetch, 5 0. B., 
N. S. 511. 

(2) I. L. R., 9 All. 434. (3) L. R., 1 H. L. X29. 
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On 26 May of the same year A sold Lot No. 7 to the plaintiff. 
On Lot No. 7 stood an ancient wall, for which there existed 
an easement of support from the soil of Lot No. 6, which was 
adjacent. In the same year the plaintiff raised the ancient 
wall, which was fifteen feet in height, to the height of twenty- 
four feet, and the defendant excavated his piece of land for 
the purpose of laying the foundations of a building to be 
erected in accordance with his agreement. In consequence 
of these excavations the plaintiff's wall gave way and fell. 
The excavations were properly made and were such as were 
required for a building to be erected in accordance with the 
agreement. The excavations would not have affected the 
ground of Lot 7 in its natural state without any wall built 
on it, but in the opinion of competent experts, they would 
probably have caused subsidence of that plot as it existed 
with the ancient wall standing thereon in its original state 
as it was before it was raised by plaintiff.(i) It was held that, 
assuming that, upon these facts, there would, but for the 
agreement, have been an infringement of a right of support, 
the effect of the agreement was to justify- what could other- 
wise have been an actionable wrong. The act of the defend- 
ant which caused the downfall of the wall was done in 
accordance with the terms of the contract with his vendor, A ; 
and the plaintiff stood in the same position precisely as his 
vendor, A, had before the purchase of Lot 7.(2) Boiohotham 
V. Wilsoni^) was an action for injuring the plaintiff's rever- 
sion, by removing the minerals without leaving support to 
the surface; on which were houses more than twenty years 
old ; whereby the houses were injured. On a special case it 
appeared that, ninety years before the action, the loots in 
quo was inclosed by an award made under the Inclosnre Act, 
that the sui face was allotted to P, under whom the plaintiff 
claimed, and the minerals to H, under whom the defendant 

(1) See para. 1 1 of the case stated for the decision of the Court, 19 
0. B. (N. S.) at p. 196. 

(2) Murchie v. Black, 19 C. B. (N. S.) 190. 

(3) 6 E. & B. 693 ; affirmed in Exch. Oh., 8 E. & B. 123, and by House 
of Lords, 8 H. L.'C. 348. 
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claimed : that the award contained a stipulation that the 
allottees of the mines should have liberty to work the mines, 
and the allottees of the surface should have no claim to 
compensation for any consequent sinking of the surface. P 
executed the award as a deed. H, though he did not execute 
it, accepted the allotment under it. The houses were after- 
wards built. By defendant's mining, without negligence and 
skilfully, the surface unavoidably sunk. It was held, that it 
snjficiently appeared, that upon the severance of the minerals 
and the surface, P took the surface as a tenement with only 
a qualified right of support ; that no further right of support 
had been g£iined by the erection of the houses and by their 
standing for more than twenty years; and that the sub- 
sequent owners of the surface took it with only the same 
qualified ri^ht of support which P had ; and therefore the 
plaintiff's action was not maintainable. Lord Campbell, C. J., 
in the judgment of the Court delivered by him, said : " We 
adhere to the doctrine laid dov^n by this Court in Humphries 
V. BrogdenW that, where the surface of land and the minerals 
under it are held as separate tenements by different owners, 
of common right the owner of the surface is entitled to sup- 
port from subjacent strata, without reference to the nature 
of the strata, or the difficulty of propping up the surface. 
But we there expressly guarded ourselves against the sup- 
position that we intended * to lay down any rule applicable 
to a case where the primd facie rights and liabilities of the 
owner of the subjacent strata are varied by the production 
of title-deeds or by other evidence.' "(2) 

In Grossley 8f Sons v. Lightowleri^) the defendants' prede- £^k 
cessors in title, riparian owners, had and exercised, in respect 
of certain dye-works on their land, the right of fouling the 
water of a river. In 1839 the buildings in which the dye- 
works had been carried on were dismantled and were after- 
wards gradually removed, and these dye-works were not 

(1) 12 Q. B. 739. 

(2) 6 E. & B. at p. 601. 

(3) L. B., 2 Oh. App. 478 j L. E., 3 Bq. 279. 
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resnmed nor the right to use them asserted till 1864, when 
the defendants came into possession of the land and rebuilt 
the old premises on a larger scale and proceeded to carry on 
the dying business therein. The plaintiffs were lower riparian 
owners, carrying on business as carpefc manufacturers at a 
mill as their predecessors in title had done since ] 840 when 
they built the mill, and large sums of money had been 
expended by them in connection mth the manufactury, for 
which it appeared that a supply of pure water was requisite. 
The suit was brought in 1866. It was held that the easement 
of the defendants' predecessors to pollute the river water 
had been abandoned. 

In Stileman-Gibbard v. Wilkinson, (^) an action tried in 1896, 
the plaintiff, the owner of an ancient mansion, who had, as 
such, a prescriptive right to certain pews in the chancel of 
the parish church, was held not to have abandoned his right 
to the pews by his having, in 1871, removed the materials 
(wood-work) of the pews and substituted for them chairs, 
and by the fact of his not having attended the services of 
the church for some years. In 1883 the plaintiff himself 
ceased to attend, owing to some change in the mode of con- 
ducting the service of which he did not approve ; but visitors 
at his house and his servants continued from time to time 
to occupy the chairs. In 1885 the vicar and churchwardens 
caused temporary wooden platforms to be placed in the 
chancel for the choir, occupying wholly or in part the sites 
of the plaintiff's pews. The plaintiff protested strongly 
against what he regarded as an infringement on his legal 
rights, in letters addressed to the churchwardens and to the 
bishop of the diocese in the months of May, June and July 
in that year. Nothing, however, was done, and the choir 
continued to sit in the chancel. The matter remained in 
abeyance until 1893, the plaintiff not being in the interval 
in the habit of attending the church. In 1893 he asserted 
his rights by removing one of the two platforms and erect- 

(1) L. E., 1897, 1 Q. B. 749, 761. 
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ing on its site an oaken seat. Charles, J., before whom the 
ease was tried, said, in his jadgment : '' It was contended 
for the defendants, upon the authority of Moore v. RawsonW 
and similar cases, that by entirely removing the old pews in 
1871 the plaintiff had abandoned his right. . . . But it 
must be remembered that in every case of this kind the 
material inquiry must be whether there was any intention 
to abandon the right, and I am satisfied that in this case no 
such intention existed either ii^ 1871 or subsequently. The 
plaintiff did in that year, it is true, alter his mode of enjoy- 
ment of the right to sit in that part of the chancel formerly 
occupied by the pews, using chairs fastened together in place 
of the old seats. But he did not discontinue his enjoyment. 
He used the chairs for himself and his household until 1883, 
when he ceased himself to attend the church, and, in the 
correspondence which began in 1885 with the church- 
wardens, the incumbent, and the Ordinary, he indicated 
throughout a firm determination to maintain his rights. His 
non-interference with the choir between 1885 and 1893^ which 
was also relied on, was not, in my opinion, anything more than 
a mere temporary intermittence of the user, and, being un- 
accompanied by any intention to renounce the right, does 
not amount to an abandonment." 

Even a permanent alteration of the dominant building, 
such as pulling down a house and building a new one in its 
place, does not necessarily involve the loss of his easement 
of light by the dominant owner. Under an Act of Parlia- 
ment and an Order in Council a church in the City of London, 
in which there were ancient lights, became vested in the 
Ecclesiastical Commissioners on trust to pull it down, dis- 
pose of the materials, and sell the site. The church was 
pulled down and the materials disposed of. The next year 
the owner of the servient land commenced a building thereon, 
-which, if completed, would have interfered with the ancient 
lights of the church if it^had been still standing. In the 

(1) 3B. &C.332. 

33 
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interim an attempt had been made to sell the site, bnt no 
sale had been effected, and the site remained vacant. It was 
held that under the oircumsfcances there was no abandonment, 
bnt merely a suspension, of the right of light, and an inter- 
locutory injunction restraining defendant from erecting the 
proposed building was granted. (l) James, L.J., in his judg- 
ment, said : " It appears to me that when a building, in which 
there are ancient lights, has been taken down, though the 
actual enjoyment of the light has been suspended, t)iere is 
nothing to prevent the owner from applying to the Court 
for an injunction to restrain an erection which would inter- 
fere with the easement of the ancient lights, where the Court 
is satisfied that he is about to restore the building with its 
ancient lights. That was so decided by Gifpabd, L. J., in 
Btaight v. BumA^) ... I cannot see any distinction between 
that case and this. There the house was taken down and a wall 
was left standing with holes in it. Here the church has been 
taken down, and the fact that no wall has been left standing 
with holes in it does not, in my opinion, make any substantial 
difference, because there is no doubfc that the property, which 
is in the City of London, will be sold for the purpose of being 
built on, and there is very little doubt that, so far as possible, 
the purchaser from the Ecclesiastical Commissioners will 
take care to preserve the rights of light." The fact that the 
dominant owner did not really intend to abandon his right 
will make no difference, if what he has done leads to the in- 
ference of such an abandonment ; it is not on his intention, 
but on the manifestation of his intention, that the question 
of an implied release depends. Where the owner of a house 
in which there were ancient lights, had pulled down the wall 
in which the windows were situate and built in its place a 
blank wall without any windows, and this state of things had 
continued for seventeen years, it was held that the burden 
of shewing that he had not abandoned his right of light lay 

(1) EGplesiastical Commissioners for England v. Kino^ L. R., 14 Ch. 
P. 212. See also Newson v. Pender, L. R., 27 Ch. D. 43. 

(2) L. B.,6Cli. 163. 
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upon him, and unless he shewed that at the time when he 
discontinued the enjoyment of the light he did some overfe 
act to shew that he meant to resume it within a reasonable 
time, he must be held to have abandoned his right perma- 
nently ; for by building the blank wall he might have in- 
d<aced another person to become the purchaser of the adjoin- 
ing land for building purposes, and it would be most unjust 
to allow him afterwards to prevent such person from carry- 
ing those purposes into effect, d) Andin Midland Bailway^ Go. 
V. Oribhlei'^) the following occurs in Eigby, L. J.,*8 judgment : 
" Mr. Bridgeman argued that abandonment must depend on 
intention. That to some extent is true ; but if there is an in- 
tention in a man's mind which is inconsistent with his acts, 
his acts and not his intention must govern the matter," In that 
case a line of railway was made through the land of B, and . 
under the Railways Clauses Consolidation Act, 1845, S. 68, 
the Railway Co< provided, as an accommodation w^rk, a level 
crossing for B for passage from his lands on one side to his 
lands on the other side of the railway.. Subsequently B sold 
his lands on one side to P, not granting to P any right of 
way over the land retained nor reserving to himself any 
right of way over the land sold. It was held, by the Court 
of Appeal, that B had thereby abandoned his right of way 
over the railway, since he thereby shewed conclusively that 
the way over the railway was no longer of any use to him, 
and th&t he never intended to use it thereafter. Where the 
owner of a house in which were ancient lights had, in 1887, 
blocked up the windows on the inside with rubble and plaster, 
but left the bars outside remaining, so that, to a spectator 
from the outside, it was obvious that there had been win* 
dows there, and the windows had remained in that state till 
1856, when the owner of the servient land manifested an 
intention to erect thereon such a building as if erected would 
have materially obstructed the light to the windows if they 

(1) Moore v. RawsoUy 3 B. &*C. 332. See also Scott v. Pape, L. R , 3l 
Ch. D. 554, 567 as to that of the two buildiogs of the plaintiflf which 
was called the low building. (2) L. R., 1895, 2 Oh. 827, 834. 
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were again opened, the jnry, npon the direction of the judge, 
which was approved of by the Court, that if the plaintiff, 
the dominant owner, had manifested snch an appearance of 
haying abandoned the right as to induce the defendant to 
incur expense or loss in the reasonable belief that the right 
was permanently abandoned then the plaintiff had abandoned 
and lost his right, found that he had not abandoned and lost 
it.(l) They considered that the blocking up of the windows 
was of such a character as indicated only a temporary dis- 
continuance of the use of them, and not such a blocking up 
or building up as that described in Illu8tration{d) to this sec- 
tion. If a man having a right of light in respect of a'window 
of his house enlarges his house and in so doing erects a wall 
with a window in it outside the wall in which the old window 
is, but the old window still remains and receives the light, 
the right to light in respect of the old window is not lost.(2) 
If the dominant building be pulled down and rebuilt, with 
larger and more numerous windows, the fact that the new 
building has, with reference to the isite of the old one, been 
set for);«ard or set back to some extent, so that the plane 
of the new windows is not the same as the plane of the old 
windows, does not operate as a destruction of the right by 
abandonment, if the new windows receive the same, or a 
substantial part of the same, cone of light, passing over the 
servient tenement, as the old windows received. The right 
is a right to free passage of a certain cone of light over the 
servient tenement, and does not depend for its maintenance 
upon the continued structural identity of the windows, but 
upon the continued enjoyment of either the whole or some 
material part of the same volume of light — whether the 
windows remain unaltered or some alteration in size, shape 
or position be made in them, or entirely new windows be 
made, and in a different plane, it may be, from the old ones, 
the building being reconstructed* (3) The right may, indeed, 

(1) atolcoe V* SingerSf 8 E. & B. 31. 

(2) Barnes v. Loach, L. E., 4 Q. B. D. 494, 499. 

(3j Bcott V. Vape^ L. B., 81 Ch. D. 554 j Oreervwoody, Homsey, L Bi, 
33 Ch. D. 471 } Bullera v. Dichenson, L. B., 29 Oh. D. 165» 
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be lost, b J sncb a change being made in the dominant bnild- 
^^Sf ^y reason that it has become impossible for the dominant 
owner to prove that the access of light which he is claiming 
in respect of the new window is the same as that which he 
was entitled to. in respect of the old window. (i) For, unless 
the new windows, or definite parts of them, can be shewn to 
coincide with the old windows or definite parts thereof, the 
right of light is lost ; even thongh the evidence may shew 
that the new windows cover in part the space occupied by 
the old windows. (*2) In Pendarves v. Monro, North, J., refer- 
ring to the previous case of Fowlers v. Walker, said : " The 
plaintiff's premises in that case were a warehouse standing 
on the site of old houses. It was known where the old build- 
ings had stood ; that they were three-storied houses with 
windows in front ; the number and the dimensions of tha 
old windows were known ; the width of each house was so nar- *» 
row that there could not have been any difficulty in coming 
to the conclusion that some part of the former windows had 
occupied the site of parts of the existing windows, especially 
as the new buildings had so much window that the front and 
side were almost all glass. But by reason of the impossi- 
bility of defining precisely where the old windows had been, 
and the impossibility of identifying any part of the new 
windows as coincident with a particular part of an ancient 
light, the plaintiff's case failed for want of evidence. "(3) See 
also notes to Sees. 23, 29 and 43. 

Although non-user cannot per se be an implied release of Explanation 
an easement, it may, by the English law, but apparently not 
under this Act, be evidence of an abandonment or release. (4) 
See Commentary on S. 47. 

39^ An easement is extinguished when the ser- Extinction by 

^ ^ , ° revocation. 

vient owner, m exercise of a power reserved in 
this behalf, revokes the easement. 

(1) See Scott v. Pape, L. E., 31 Ch. I). 654, 570, 576, 577. 
(3) Pendarves v. Monro, L.R., 1892, 1 Ch. 611; Fowlers v. Walker', 
51 L. J. (Oh.) 443. (3) L. E., 1892, 1 Ch. 618, 614. 

(4) Darling v. Clue, 4 F« & F* 886, note* 
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fx^*^tion°oT ^0' -^ easement is extinguished where it has 

o?h^e^£^ ^^^ imposed for a limited period, or acquired on 

co^tior^^ condition that it shall become void on the per- 

formance or non-performance of a specified act, 

and the period expires or the condition is fulfilled. 

Commentary. 

So, if an easement for a particnlar purpose has been 
created,(l) ife is extinguished when the purpose ceases to 
exist.(2) The omission of this mode of extinction can hardly, 
I think, have been intentional. 

te^^ntion°5 ^1* ^^ easement of necessity is extinguished 
necessity. ^hcu the ueccssity comes to an end. 

' Illustration, 

A grants 6 a field inaccessible except hj passing over A*s 
adjoining land. B afterwards purchases a part of that land 
over which he can pass to his field. The right of way over 
A's land which B had acquired is extingtrished* 

S'ekls^iM^ 42. An easement is extinguished when it be- 
™®^*' comes incapable of being at any time and under 

any circumstances beneficial to the dominant 

owner. 
Extinction by 43. Where, bv auv permanent change in the 

permanent •/ •/ • o ^ 

tti3iherf.°" doinioant heritage, the burden on the servient 

tag®. heritage is materially increased and cannot be 

reduced by the servient owner without interfering 

with the lawful enjoyment of the easement, the 

easement is extinguished, unless — 

(a) it was intended for the beneficial enjoyment 

(1) See s. 6. 

(2) National Quaranteed Manure Co. y. Donald^ 4 H, & N. 8. 
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of thd dominant heritage, to whatever extent the 
easement Should be used ; or 

(b) the injury caused to the servient owner by 
change is so slight that no reasonable person 
would complain of it ; or . 

(c) the easement is an easement of necessity. 
Nothing in this section shall be deemed to apply 

to an easement entitling the dominant owner to 
support of the dominant heritage. 

Commentary. 

The English law appears to be the same as that enunci- 
ated in this section, though it is rafcher inferable from cases 
in which easements have been held not to have been extin- 
guished from what has taken place, than from any cases in 
which an easement has been held to have been extinguished 
in consequence of an increase of the burden. In LuttreVs 
caseW it was laid down that if a man has estovers (right to 
take fire-wood) to -his house, " although he builds a new 
chimney, or makes a new addition to his old house, by that 
he shall not lose his prescription, but he cannot employ or 
spend any of his estovers in the new chimnies, or in the part 
newly added ; the same law of conduits and water-pipes, and 
the like." The dominant owner will be within his rights of 
user of the easement, as laid down in S. 23, and will not lose 
the easement, if by an alteration of the dominant tenement he 
does not increase, or appreciably increase, the burden thrown 
on the servient owner. Thus, in Harvey v. Waltersi^) the 
plaintiff, who had acquired the right to have the rain-water 
drop from the eaves of the roof of bis building on to the defend- 
ant's adjoining land over which those eaves projected, had 
pulled down the building and rebuilt it, and in so doing had 
slightly increased the height of the walls and of the i*oof and 
eaves. It was held that, in the absence of any evidence that 

(I) Coke's Eep., Pt. IV, 86a— 89a. (2^ L. B., 8 0. P. 163, 
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a greater burden was thrown oh the servient tenement 'by the 
alteration, the easement wa& not destroyed and plaintiff 
retained the right of eaves-dropping from the building as 
altered. 
Ught. This section appears to me not to embrace the case of a 

person, who has an easement of light to a window or windows 
of his ^house, enlarging it or them or opening additional 
windows, because though it may be impossible for the servient 
owner to block either completely or to a certain extent the 
light to the new portions of the old windows, or the new 
windows, without interfering with the light which he is 
bound to allow to the old windows,(l) yet in so far as this is 
impossible there appears to be no increase of burden. The 
enlargement of the windows or opening new windows is not 
in itself an excessive user of the pre-existing easement ; 
though it is true it may after the lapse of twenty years create 
an additional easement. The ** excessive user " of the ease- 
ment, therefore, in the case given in the Illustration to Sec. 31 
is not, it would seem, meant to imply that there is any in- 
creased burden imposed thereby on the servient owner ; if, 
indeed, it were, there would be an inconsistency between that 
Illustration and Sec. 43, for then the original right to light 
would be extinguished under Sec. 43 and there would be this 
absurdity that according to that Illustration the servient 
owner could not obstruct the excessive user, whereas- by the 
extinction of the easement under Sec. 43 he would be entitled 
to obstruct, not only the excessive user, but the user for the 
windows as they were before the increase of their number or 
size. 

The English law upon this question was very clearly set- 
tled and laid down by the House of Lords in TapUng v. 
/one5,(2) overruling some previous decisions.(3) It was, in 
that case, decided that by opening new windows or enlarging 

(1) as was the case in In re London^ Tilbury and Southend Ry. Co. Sf 
Trustees ofOower*8 Walk Schools, L. R,, 24 Q. B. D. 326. See in judgment 
of Lopes, L. J., p. 333. (2) 11 H. L. 0. 290. 

(3) Renshaw v. Bean, IS Q. B. 112 j Hutchinson v. Copestake, 8 0. B. 
(N.S.)X02i 9 Id, 863, 



Digitized by 



Google 



SEC, 48.] EXTINCTION OF EASEMENTS. 265 

his old ones, tlie owner of a house with windows for which 
he has a right to light, does no wrong in the eye of the law 
to his neighbour, who is at liberty to build up against the new 
windows or the enlargements of the old ones, except so far 
as (if at all) by doing so he would be obstructing the access 
of light to the old windows to whioh the dominant owner 
was eatibled before, and that if the new windows or the en- 
largement of the old ones are in such a position that they 
cannot, or cannot conveniently, be obstructed by the servient 
owner without obstructing the old, the servient owner is not 
(as was erroneously held in the overruled cases) entitled to 
do so — ^in other words the dominant owner does not lose his 
easement.(i) 

It may be objected, that, this being the law, (in the words 
of Lord Ghelmsfobd in his judgment in Tapling y. Jonesi^)) 
'* a person who has an ancient window may acquire a right 
to any number of additional windows by so contriving their 
position as to place them completely under the protection of 
the ancient^window, and thus effectually prevent the adjoin* 
ing owner's interference with them." To this objection Lord 
CflELMSPOBD gave this answer : " Undoubtedly this is a very 
possible case ; and yet there does not appear to be anything 
unreasonable or unjust in denying, even under such circum- 
stances, a power over the ancient lights which did not pre- 
viously exist. For, consider the case upon the presumption 
of a ^anfc as it stood before the Prescription Act. The 
rights of the parties would of course be taken to be regulated 
by such grant, and it would have been contrary to principle 
to permit the grantor to derogate from his own grant merely 
because be could not otherwise prevent an act which might 
prejudicially afEect him, but which the grantee was not 
prohibited from doing by law. And precisely the same conse- 
quences seem to follow from the right being now acquired 
by user and acquiescence. While the user is ripening into 

(1) See judgment of Lord Wrstbuby, L. C., 11 H. L. 0. 306, 307. 
See also judgments of Oottox, L. J., and Bowen, L. J., in Scott v. Pape, 
L. B., 31 Ch. D., 569, 578. 
, (2) 11 H. L. 0., at p. 821. 

34 
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a right, the adjoining owner has the power oompletely in his 
own hands. If he has no objection to the particular window, 
but is desirous of preventing any enlargement or alteration 
of it^ or any new windows being opened, he may inform his 
neighbour of his determination to build up against the window 
unless he will enter into an agreement not to enlarge or alter 
it^ nor to open any new one without his permission. The 
adjoining owner c%n therefore always protect himlelf by a 
little vigilance ; and if he allows rights to be acquired under 
shelter of which he is prevented using his land for the pur* 
pose of defence against the acts of his neighbour, he must 
blame his own want of foresight and precaution, and not the 
law, which will not permit an ancient right to be invaded upon 
any sueli assumed ground of necessity/'(l) In 8imp$on v. 
Godmanchester Corporaticm^i^) Lord Daybt in his judgment 
said : " It is no objection to the exercise of a lawful right, 
that it may indirectly benefit other persons or subjects which 
do not enjoy the same right. If I have one ancient light in 
my house, I can prevent my opposite neighbour from build- 
ing on his land so as to obstruct that window, and thereby 
gain the benefit of an unobstructed access of light to my other 
windows which are modern, or my next-door neighbour may 
be benefited by the opposite land not being built on, al- 
though he has no right."(8) 

Sub-section(b) This exception (6), which might be cited in exemplification 
of the maxim de minimis non curat lexy has been maintfiined 
in several reported English decisidns.W The word" materi- 
ally*' in the main part of the section seems to me to render 
this exception (6), if not superfluous, less proper as an excep-^ 
tion than if it had been introduced in the form of an explana- 
tion. 

Support. ju Jiurchie v, Blach.i^) which was a suit for damages for 

(1) 11 H. L. C. at pp. 321, 822. 

(2) L. R., 1B97, A. 0. 696. 

(3) L. B., 1897, A. 0. at p. 708. And see the note on that case in 
the Commintary on Section 21 (pp. 174—176). 

(4) Hall V. Swift, 4 Bing., N. C, 381 ; Harvey v. Walters, L. R., 8 
C. P. 162 ; Thomae v. Thomas, 2 0. M. & R. 34 ; Curriers* Co. r. Corbttt, 
2 Dr. & Sm. 355, 369. (6J 19 0. B; (N. S J 190. ^ 
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rj^noval of support to the plaintiS*8 wall, the longer portion of 
which was an ancient wall for wh^ch I^e had a ri^ht of sup- 
port, bat the upper portion had been ad^ed by h^m and in 
respect of this portion he had acquired no right of support, 
WiLLBS, J., in his judgment, expressed the opinion that, by 
80 increasing the weight of the ancient waU, the plaintifE not 
only did not acquire any right of support for the increpi^ent 
to the old Wall, but lost hip right of support for the ol4 Tf^U- 
** It is not like," said his Lordship, " the case of a man, 
haying one ancient window, opening out another. Where an 
addition is made to the weight of a building, the whole must 
be considered as one entire weight : as, if a carpenter under* 
take to make a table capable of sustaining a pressure of ojoe 
cwt., and the customer puts half a ton upon it, and it breaks 
in consequence, the latter cannot con^plain that the former 
has failed to perform what he undertook to do. I think the 
plaintifE has, by his own act, destroyed a right which the law 
would otherwise have given him." But this can hardly be 
considered as more than an obiter dictum^ for the other four 
judge? who decided the case decided it upon another ground, 
viz. that the plaintifPd easement of support for the ancient 
wall had been renounced by a contract with the defendant 
authorizing and requiring him to make the excavations which 
had caused the fall of the wall.(l) The Indian Legislature, 
however, has, by the last paragraph of this section, made it 
quite clear that, wherever this Act applieS) a person entitle 
to an easement of support, who materially increases the weight 
of the dominant tenement and renders it impossible for the 
servient owner to remove the support to such increment of 
weight without, at the same time, removing the support to 
which the dominant tenement was entitled before its weight 
was so increased, shall not, by so doing, lose that right of 
Buppoii to which he was entitled before he increased the 
burthen on the servient tenement, • 

See also SS, 23 and 29 and notes thereto. 

(i; 8ee not© to b. d8,'Explan. I (a) {ante, p. 254)* 
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^toBtion on ^. ^Q easement is extinguished where the ser- 
M^ent\eri. ^®^* heritage is by superior force so permanently 
^force.^^' altered that the dominant owner can no longer en- 
joy such easement : 

Provided that, where a way of necessity is de- 
stroyed by superior force, the dominant owner has 
aright to another way over the servient heritage ; 
and the provisions of section fourteen apply to. 
such way. 

Illustrations, 

(o) A grants to B, as the owner of a certain house, a 
right to fish in a river running through A's land. The river 
changes its course permanently and runs through O's land. 
B*s easement is extinguished. 

(6) Access to a path over which A has a right of way is 
permanently cut off by an earthquake. A's right is extin- 
guished. 

de^roc^u of ^5* -^ easement is extinguished when either 
eUher heri- f}^Q dominant or the servient heritage is completely 
destroyed. 

Illustration. 

A has a right of way over a road running along the foot 
of a sea^cliff. The road is washed away by a permanent 
encroachment of the sea. A's easement is extinguished. 

Extinctioii hy ^g^ An cascment is extinguished when the 

unity of own- ° 

ership. game person becomes entitled to the absolute 

ownership of the whole of the dominant and ser- 
vient heritages. 

Illustrations, 

(a) A, as the owner of a house, has a right of way ovel? 
B's field. A mortgages his house, and 6 mortgages his field 
to C. Then G forecloses both mortgages and becomes there« 



Digitized by 



Google 



SfiCS. 44 — 46.] EXTINCTION OP EASEMENT^. S6& 

by absolute owner of both hoase and field. The right of 
way is extinguished. 

(6) The dominant owner acquires only part of the Servient 
heritage : the easement is not extinguished, except in the 
case illustrated in section forty-one. 

(c) The servient owner acquires the dominant heritage in 
connection with a third person ; the easement is nob extin- 
guished. 

((£) The separate owners of two separate dominant heri- 
tages jointly acquire the heritage which is servient to the 
two separate heritages : the easements are not extinguished. 

(e) The joint owners of the dominant heritage jointly 
acquire the servient heritage : the easement is extinguished. 

(f) A single right of way exists over two servient heritages 
for the beneficial enjoyment of a single dominant heritage. 
The dominant owner acquires one only of the servient heri- 
tages. The easement is not extinguished, 

(g) A. has a right of way over B's road. B dedicates the 
road to the public. A's right of way is not extinguished. 

Commentary. 

So, in English law, unity of seisin of the two tenements 
extinguishes the easement, provided that the seisin, of both 
the tenements, is for an estate in fee simple ; if both, or 
either, of the tenements is held, by the same person^ for any 
lesser estate than a fee simple, the easement is not extin- 
guished but only suspended ,(l) and revives on a severance 
of the unity of ownership.(l) 

If the union in the same person be only that of the absolute 
ownership of one of the two tenements with some lesser in- 
terest in the other, the easement is only suspended, and upon 
that person's interest in either of the tenements terminating 
or passing to another the easement revives, unless it has, 
pending the suspension, been extinguished by non-enjoyment 
for 20 years.(2) 

(1) Jamea v. Plant, 4 A. & E. 761 j Thomas v. Thomas, 2 C. M. & R. 
34 ; Simper v. Foley , 2 John. & H. 555. 

(2) See Sections 49> 51, 47« 
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The eo-owners of ceriftm lauds granted a lea^e of a poHiou 
of those lands foy 1,000 years, reserving by the lease to thei]^- 
selves, ** their heirs and assigns," rights over the land com- 
prised in the lease (sueh reservation operating either as a 
regrant to them by the lessee or a eovenuit by him running 
with the land)* Some year^ afterwards, on a partition of 
their lands npiade between the ico-owners, the reveraon*in the 
land comprised in the lease became vested in A, one of the 
co-owners, solely. Subsequently A conveyed his reve;%ioa 
in that l^nd to the lessee. It was held that, on tha true 
construction of th^ lease, the regrant or covenant was a 
regrant to or covenant with the lessors as owners of the 
reversion of the demised land, and not as owners of the ad- 
joining laaids, and thijit therefore, on the merger of the lease, 
which book place o^ the lessee ^^Mj^oiring the reversion, the 
rights which had been reserved by the lease were altogether 
extinguished.(l) 

Where the dominant owner became co-owner with another 
person^ by purchase, of the peryient tenement, it was held, 
by Mabkbt, J., that the easement was not extinguished.(2) 
This is the converse of the case given in Illustraiion^c)* 

Illustrations With reference to the use of the word * owner ' in the 
(o) and (c). 

Illustrations to this Sectiop, see note to S. 4 (pp. 6, 7) and note 

to S. 12 (p. 70). To the observations there made the follow- 
ing are submitted additionally. * Dominant owner ' and * ser- 
vient owner ' are defined in S. 4 as respectively including the 
occupier as well as the owner of the dominant and servient 
tenements. In Illustrations (h) and (c) of S* 46 it is evident 
that they are used as meaning the absolnte owner only : if 
they were taken (as they should be according to the defini* 
tion in S. 4) as including the occupier, ihe Illustrations would 
be absurd, because, in the case of III. (&), whether the domi- 
nant owner acquired the whole or only a part of the servient 
tenement, the easement would not be extinguished, if the 

(1) Lord Dynei>or v. Tennanty L. R., 13 App. CaB. 279 j 33 Ch. D. 420 j 
82 Ch. D. 375. 

(2) Modhoo8oodv/n Bey y. Bissonath Bey, 15 Beng. L. E., 361, 365. 
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dominant owner was onlj an ooonpler and not the absolute 
owner of the dominant tenement, except where the easement 
hadl)een acquired by grant to him as tenant or ocOupiei* 
only; and in the case of IlL (o), whether the 8ei?vient owner 
acquired the dominatit tenement himself alone or '' in con- 
nection with a third person," the easement wOuld not be 
extinguished, if the servient owner was only a tenant or other 
occupier, and not the absolute owner, of the servient tene- 
menti 

In the case given in Illustration{g)^ A becomes entitled to Illustration 
use the way in two capacities, as having a private right and 
as haying a right as a member of the public^ but he does not 
become proJ)rietor of the servient heritage, and therefore 
the required unity of ownership does not exist. In Allen v. 
OrmondW it was held that where the public acquire a right 
of way over the same soil over which a private right of way 
already exists, the private right is not merged in, or destroyed 
by, the public right. • 

The rule laid down in this section does not appear to hold 
good in all cases. Suppose that C, the absolute owner of 
tenement Z, grants to B, the lessee of tenement Y, an ease- • 
ment over tenement Z for the period of his lease, and that 
subsequently, but during the currency of B's lease of Y", C 
becomes the absolute owner of Y, by purchase from A who 
was the absolute owner and lessor to B of Y. Then, the 
absolute ownership of both the dominant and servient tene- 
ments have become united in one person, C ; yet B's ease- 
ment still exists and continues till the expiration of the 
period for which it was granted to him. (2) Again, suppose 
A, the lessee of tenement Y, acquires by prescription under 
S. 15 of this Act an easement of light, or of air, or of support, 
in favor of tenement Y over tenement Z, which is in the 
possession of B, the absolute owner thereof, or of a tenant 
of B, and that subsequently, but during the currency of A's 
lease of Y, the absolute ownership of both tenements becomes 

(i; 8E^t. 4, (2) See Sections 6 and 8. 
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nnlied in one person, A's easement is not, it would appear, 
thereby extinguished. This would seem to follow from the 
fact that in the case of an easement of light, or of air, or of 
support under this Act (as in the case of an easement of 
light under the English Prescription Act,) it is possible for 
a tenant of tenement T to acquire by prescription such an 
easement against tenement Z (whether Z be in the possession 
of its absolute owner or of a tenant under him) notwithstand- 
ing that the absolute ownership (as, in the English case, the 
fee simple) of both tenements belongs during the whole period 
of the prescriptive enjoyment to the same person, and in 
snch case the easement is acquired as appurtenant to the 
tenement Y and on behalf of the absolute own%r of it and 
against the absolute owner of tenement Z, that is, on behalf 
of and against the same person. d) 

Extinction of The Act does not provide for the case where one of two 

by one tenant lessees of two distinct tenements under the same lessor has 

thcr tenant" ^^ easement over the othef lessee's tenement created by 

iandlor?™^ grant (or covenant) from that other lessee, (2) and the same 

person becomes entitled, by purchase or otherwise, to both 

the leasehold interests. In such a case the easement must, I 

apprehend, be merged and extinguished by the union of 

the tenancy title to the two tenements in the same person. 

Extinction by ^y, A continuous easement is extinguished 
ment, when it totally ceases to be enjoyed as such for an 

unbroken period of twenty years. 

A discontinuous easement is extinguished when, 
for a like period, it has not been enjoyed as such. 
Such period shall be reckoned, in the case of a 
continuous easement, from the day on which its 
enjoyment was obstructed by the servient owner, 
or rendered impossible by the dominant owner ; 

gr (1) See notes to i. 15 (pp. 102, 108, and 109—112), and cases there 
cited. 

See niustration (d) to n, 8; Illustration (c) to 8. 37. 
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and, in the case of a disoontinuous ^as6m6nt5 from 
the day on which it was last enjoyed by any person 
as dominant owner. 

Provided that if, in the case of a discontinuous 
easement, the dominant owner, within such period, 
registers, under the Indian Registration Act, 1877, 
a declaration of his intention to retain such ease- 
ment, it shall not be extinguished until a period 
of twenty years has elapsed from the date of the 
registration. 

Where an easement can be legally enjoyed only 
at a certain place, or at certain times, or between 
certain hours, or for a particular purpose, its enjoy- 
ment during the Said period at another place, or at 
other times, or between other hours, or for another 
purpose, (foes not prevent its extinction under this 
section. 

The circumstance that, during the said period, 
no one was in possession of the servient heritage, 
or that the easement could not be enjoyed, or that 
a right accessory thereto was enjoyed, or that the 
dominant owner was not aware of its existence, 
or that he enjoyed it in ignorance of his right to 
do so, does not prevent its extinction under this 
section. 

An easement is not extinguished under this sec- 
tion — 

(a) where the cessation is in pursuance of a con- 
tract between the dominant and servient owners ; 

{b) where the dominant heritage is held in co- 

35 
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ownership and one of the co-owners enjoys the 
easement within the said period ; or 

(c) where the easement is a necessary easement. 

Where several heritages are respectively subject 
to rights of way for the benefit of a single heri- 
tage, and the ways are continuous, such rights 
shall, for the purposes of this section, be deemed 
to be a single easement. 

Illustration, 
A has, as annexed to his honse, rights of way from the high 
road thither over the heritages X and Z and the intervening 
heritage Y. Before the twenty years expire, A exercises his 
right of way over X. His rights of way over Y and Z are not 
extingaished. 

Commentary- 

Here the Indian Legislature has made a departure from 
the English law. Under the English law non-user is not of 
itself a cause of extinction of an easement ; though non-user 
may sometimes, in the circumstances of the case, he evidence 
from which an intention to abandon the easement is infer- 
able.U) In the Roman law mere non-user was a cauQe of ex- 
tinction. In the provisions in this section relating to the time 
from which the twenty years period is to be computed, the 
Legislature has followed the rules of the Roman law, which 
are stated by Hunter thus : " In continuous servitudes, the 
period of prescription is reckoned from the time that an act is 
done by the owner of the servient land that negatives the 
servitude ; in discontinuous servitudes, the period is reckoned 
from the last time the servitude was used by the owner of the 
dominant land. (Dig., L. 8, T. 2, 6). "(2) 

In those parts of India to which the Easements Act has 

(1) CooTc V. Corporation of Bath, L. E., 6 Eq. 177 j Stohoe v. Singers, 
8 E. ft B. 31 ; Ward v. Ward, 7 Exch. QSSiCrossley v. Lightowler, L. R., 3 
Bq. 279 ; 2 Ch. App. 478. 

(2) Hunter's Roman Law, 2nd Ed., 423. 
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not been extended the English law as to abandonment of an 
, easement and as to the elEeet of non-user may be held applic- 
able, and it therefore appears necessary to refer to that law. 
By that law the effect of non-user depends upon the circum- 
stances attending it, and to some extent on the nature of the 
easement the non-exercise of which is in question. If at the 
time 6f the discontinuance of the user or during the non-user 
the dominant owner does some act or acts from which an 
intention to abandon the easement is reasonably to be in* 
ferred, or without protest or interference allows the servient 
owner to do acts and incur expense on the footing of the 
easement having been abandoned, the non-user combined with 
such conduct on the part of the dominant owner operates as 
an implied release of the right. But if the non-user is un- 
attended with any such conduct or circumstances from which, 
having regard to the nature of the particular easement in 
question, a relinquishment may be inferred, the mere non- 
user is not sufficient to extinguish the easement. In 1839 A^ 
the owner of a large plot of land, granted by deed to the 
plaintiffs' predecessor in title a portion of it and a right of 
road or way over the portion retained by A^ alongside the 
line of boundary of the former portion on its western side 
and of the latter portion on its eastern side. At the time of 
the institution of the suit, in 1888, the plaintiffs' piece of 
land was divided from the other piece of land, which then * 
belonged to the defendant, by an ancient wooden fence, which 
was shewn to have been there since 1842. Alongside this 
fence from its southern extremity northward as far as a 
certain point in it there was no visible track, nor was any 
user of a road there she^^n except on one occasion when the 
plaintiffs' predecessor was doing repairs to the fence ; along- 
side the fence from its northern extremity southward as far 
as a certain point in it no track existed and no nser was 
shewn ; but alongside the intermediate portion of the fencci 
between the said two points, there wUs a road, which appeared 
to have been in existence as far back as the evidence went 
and to have been used by the plaintiffs and their predecessors 
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wiUiout diaturbance. The defendant and his predeoeesom 
nsed for farm purposes the portions of the laud over which 
the road, in the parts where there had been no nser of a road, 
would pass* It was held that the evidenee waa InsufEicient 
to shew any intoutiou to abandou the right of way over those 
portioDS.(^) The Judicial Committee in their judgment said : 
" It does not appet^ that occupants of the plaintiffs' land have 
ever had any occasion to use the northern part of the way» 
or the southern part, except once, and then they did so use 
it. « . . . Nor is the occupation for agricultural purposes 
of the strips of land subject to the easement, when the ease- 
ment was not wanted, in the opinion of their Lordships a 
conclusive circumstance. It is worthy of notice, in veUT0m^ 
to this question of abandonment, that ever siuce the year 
1875 the plaintiffs have distinctly asserted their right to the 
way which they now claim, and if in the earlier period thero 
is no evidence of such assertion, it must not be f orgotteti 
that it is one thing not to assort an inteiiiibn to use a way, 
and another thing to assert an intention to abandon it."(SJ 
In Wa^d V. WardW a right of way was held not to have been 
abandoned by non-user of it for upwards of twenty*six yeavs, 
the only reason for such noh-user having been that the domin- 
ant owner had during the period of the non-user another more 
convenient way to and from the dominant heritage. In Bower 
V. JfftW) a right of way by boats along a waterccmrse was 
held not to hft^e been abandoned by the plaintiff by non-usev 
for sixteen years, during which period the waterconrse was 
impassable by boats owing to the accumulaticm of mud in it 
which had been allowed by him to take plaee without re« 
moving it. In Hah v. Oldroydi^) the plaintiff, the owner oi 
three closes, had a right from time immemorial to the flow 
ef certain water, being the surplus or ovei^ow water of a 
certain well in the defendant's adjoining close, into a pond . 
in one of his (the plaintiff's) closes. The plaintiff made three 

(1) Jame$ v, Stevenson, L. R., 1893> A. C. 162. 

(2) L. Bi, I8dd, A. C. 168. (4) 1 Bing., N. C, S4i9« 

(3) 7 £xch* 8d8» (5; 14 M. & W« 789i. 
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nepa pondii, one in each of his doaes^ and cut cbannels hj 
iivhich tbe said waiier was oondncted from the defendant's 
land to^^these new ponds, andihe thr6e new ponds bo supplied 
were used thenceforth until, about thirty years afterwards, 
ike defendant diverted the water, whereupon the plaintiff 

-^brought his action. From the time when the new ponds were 
made the old pond was disused and was gradually filled with 
rubbish and overgrown with^grass. It was held that, though 
the plaintiff had not acquired a right to the flow of the water 
in respect of the three new ponds» owing to the fact that for 
about fourteen years out of the period for which the plain- 
tiff had used the water for supplying them the defendant's 
close had been in the ocenpatioa of a tenant for life of the 
close and the consequent exclusion of those years under S. 7 
of the Prescription Aot^ 2 & 3 Will. 4, o. 71, in the compu- 
tation of the presoriptiTC period, he had not lost by abandon- 
ment his right to the flow of the water in respect of the old 
pond. Park, B., in his judgment said : '' The use of the old 
poQd was discontinued only because the plaints obtained 
the siame or a greater advantage from the use ol the three 
new ones. He did m^ thereby abaodon his right, he only 
ezennsed it in a different spot ; and a substitution of that 
nature is not an abaoadoioment." In Seanum v. VaudreyW a 
right to mines and access to them reserved in a deed of 1704 

. was held not to have been abandoned by non-user up to the 
date of the suit, 1810* It appears indeed from the report 
that '* all springs, Teins and mines of brin«, salt or salt rock " 
themselves were res^ved besides liberty to sink and make 
new brine pits^ salt pitsi &c., s^id that the ease was not one 
of a mere profit a prendre* However the decision i^ypears, 
at all events to a certain extent, applicable to a mere mining 
right. The H. B. in his judgment said : " There are many 
cases where from non-user of a right the inference of abandon- 
ment may fairly be made ; but that does not apply to such 
a case as this. It is not so generally true that the owner of 

(i; 16YeiB.jim.890* 
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inines does work every mine wHoli he has a right to work ; 
and therefore the relinquishment of the right cannot be 
presumed from the non-exercise of it. It is well known that 
mines remain un wrought for generations ; that they are 
frequently purchased, or reserved, not only without any 
view to immediate working, but for the express purpose of 
keeping them unwrought until other mines shall be ex- 
hausted ; which may not be for a long period of time. It is . 
impossible therefore to infer that this right is extinguished ; 
though there is no evidence of the exercise of it since the 
year 1704." A case in which non-user of an easement was 
accompanied by circumstances from which it was held the 
inference of an abandonment must be drawn is OrossUy v. 
LightowleTyi^) as to which see Commentary on Explan. 1(h) 
to S. 38.(2) In Beg, v. Chorley^^) in which the question was 
whether a right of way had been abandoned, the judgment 
of the Court of Queen's Bench contains the following observ- 
ations : ^\ We apprehend that, as an express release of the ease- 
ment would destroy it at any moment, so the cesser of use 
coupled with any act clearly indicative of an intention to 
abandon the right would have the same effect without any 

reference to time It is not so much the duration of 

the cesser as the nature of the "act done by the grantee of the 
easement, or of the adverse act acquiesced in by him, and the 
intention in him which either the one or the other indicates, 
which are material for the consideration of the jury. The 
period of time is only material as one element from which 
the grantee's intention to retain or abandon his easement 
may be inferred against him; and what period may be 
sufficient in any particular case must depend on all the accom- 
panying circumstances." 
"Or that the Section 51, third paragraph, shows that the cessation of 
coSd^not be enjoyment of an easement necessarily resulting from its sus- 
enjoyed." pension by reason of union of right to possession of the 

(1) L. R., 2 Oh. App. 478 ; L. R., 3 Eq. 279. 

(2) See also Moore v. Rawson, 3 B. & 0* 332, also there referred to. 
(S; 12 Q. B. 616, 519. 
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dominant and servient tenements, will, if it continues for 

twenty years, eztingnish the easement, under this section. 

If a dominant owner has been ousted from enjoyment of Extinction by 

•* '' law of Limita- 

his easement, it would seem that a£ter twelve years from tion. 

the date of the dispossession or ouster, a suit by him to 
recover his right to the easement would be barred under Art. 
144 of the Schedule to Act XV of 1877, such a suit being, as 
it has been held, a suit for an " interest in immoveable pro- 
perty .*'(!) So a 'profit d 'j^end.re was held to be an interest in 
immoveable property within the meaning of Art. 135 of Act 
IX of 1871, and a suit for a declaration that the plaintiff 
was entitled to the frofii a prendre (B.julkt*r) was held to be 
barred as against the defendant by twelve years adverse 
user by the latter. C2) And on the expiration of such limita- 
tion time, the right itself would be extinguished, at least as 
against the adverse possessor, by Sec. 28 of Act XV of 1877, 
for ^ property,' as used in that Act, appears to include ease- 
ments : see the Preamble to that Act. Under Act XIV of 1 869 
also, an easement was held to be an interest in immoveable 
property, and in a suit for damages for disturbance of an ease- 
ment it was held that, if the plaintiff had ceased to enjoy it 
completely for a period of more than twelve years prior to 
the suit, he had altogether lost his remedy in respect to such 
easement by sub-sec. 12 of Sec, I of that Act.(3) 

48. When an easement is extinguished, the Extinction of 

accessory 

rights (if any) accessory thereto are also extin- "g^*»- 
guished. • 

(1) Kurupam Zemindar v. Merangi Zemindar^ I. L. B., 5 Mad. 253, 255. 
The easement in that case was a right to i^rect a dam and divert water. 

(2) Parhutty Nath Roy Chowdhry v. Mudho Paroef I. L. R., 3 Cal. 276. 
In connection with this it may be mentioned that the Bombay High 
Gourb has held a private right of fishing to be a right to immoveable 
property within the meaning of 8. 9 of the Specific Belief Act : Bhimdal 
Panda v. Pandol Pos Patil, I. L. B., 12 Bom. 221. See also Bahan 
Mayacha v. Nagu Shravucha, I. L. B., 2 Bom. 19. The Calcutta High 
Court has held the colitrary : Natabar Parue v. Kuhir Fame, I. L. B., 18 
Oal. 80 ; Fadu Jhalav, Qour Mohun Jhala, I. L. B., 19 Cal. 644. 

(3) Viawamhhara Rajendra Bevu, v. Saradhi Charana Sanumtaraya. 3 
Mad. H. C. B., Ill, 112. See also Charu Surnokar v, Dokouri Chtmder 
ThahooTt I. L, B., 8 Cal. 956. 959. See Appendu II, 
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IllmtrcUicn* 

A has an easement to draw water from B*s well. As aeces- 
sory thereto, he has a right of way over B*s land to and from 
the well. The easement to draw water is eztingnished 
nnder section forty-seven. The right of way is also extin- 
guished. 

^gwnent^'^ °' ^^* ^^ easement is suspended when the dom- , 
inant owner beoomes entitled to possession of the 
servient heritage for a limited interest therein, or 
when the servient owner becomes entitled to 
possession of the dominant heritage for a limited 
interest therein, 
See note to S, 46. 

^^JZir^not en- 50- The serviont owner has no right to re- 
qSre^coSinu- q^i^® *^^t Q-^ ^^setoent be c^^ and, not- 

*^^®' withstanding the provisions of section twenty-six, 

he is not entitled to compensation for damage 
caused to the servient heritage in consequence of 
the extinguishment or suspension of the easement, 
if the dominant owner has given to the servient 
owner such notice as will enable Jiim, without un- 
reasonable expense, to protect the servient heritage 
from such damage. 

fo^^^l^^^ Where such notice has not been given, the ser- 
tin^dshiZent." vient owucr is entitled to compensation for damage 
caused to the servient heritage ip consequence of 
such extinguishment or suspension. 

Illustration, 

A, in exercise of an easement, diverts to his canal Uie 
water of B'9 stream* The diversion continues for many years, 
and daring that time the bed of the stream partly fills np. 
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A tken abandons his easement, and restoes tl^ stream ta its 
ancient eoarse. B's land is consequently flooded. Bsioes 
A fop compensation for the damage caused by tbe fioodii^. 
It is proved that A gard B a month^s notice of bis intention 
to abandon tbe easement, and that sncb notice waa snfficiexit 
to enable B, withont unreasonable expense, to have proTent- 
ed the damage. The suit must be dismissed. 

Commentary^ 

WherOy as is sometimes the case, an easement is» or has 
become beneficial to the servient owner» he may prefer its 
oontinnanoe to its extinction or suspension. And if the user 
of the easement has continued for many years^ sufficient^ so 
far as length of time goes, to give a prescriptive right, the 
question arises whether the servient owner can acquire a 
prescriptive right to the continuance of uset of the eas^nent. 
It was held> in Masony. Shrewsbury 8f Rereford By. Co.^O) that 
he cannot. In that case a Canal Company, acting under 
statutory powers, had, for the purposes of the canal, diverted 
a considerable part of the water from a stream. This user 
of the water had continued for nearly half a century^ when 
the defendants, a Railway Company^ acting under authority 
conferred by an Act» purchased the canal» filled it up» and 
discontinued the use of the water of the stream. The effect 
of this restoration of the diverted water to the stream was, 
that the plaintiff's land, which was situated lower down the 
stream than the point of diversion and restoration of the 
water, was flooded, and his crops damaged^ The plaintiff sued 
for Damages for disturbance of an easement^ which he claimed, 
of having the water of the stream conveyed away from his 
lands along the defendant's canal. The majority of the Court 
held that though in other respects the plaintiffs claim fulfilled 
the requirements of the Prescription Act, the enjoyment was not 
as of right but was precario, and therefore he was not entitled 
to claim that the diversion of the water should be continued, 
nor to claim damages for loss caused by its discontinuance. 

(1) L. B.» 6 q. B., 679. 9ee also Arkwright v. GeU, 6 M. 4 W. 808, 

36 
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OOOEBUBN, C. J., based his judgment on the broad " prin- 
ciple — as it appears to me, (said bis Lordship) a fundamental 
one — that an easement exists for the benefit of the dominant 
owner alone, and that the servient owner acquires no right to 
insist on its continuance, or to ask for damages on its abandon* 
ment."(y 

In the course of his judgment in that case BLiCKBimN, J,,- 
said :(2) ** The occupiers of the land lower down the Ashton 
brook than the canal would naturally suppose things were 
going to remain in the state in which they had been for so 
many years, and can in no way be blamed for not anticipa- 
ting that the canal would be disused, and the waters which 
had been diverted again turned into the brook ; and after 
that state of things had continued for more than forty years, 
one would wish to find some legal ground for saying that 
they had acquired a legal right to prevent this long continued 
state of things from being altered to their prejudice. But I 
feel obliged to come to the conclusion that there is no ground 
on which such a right can be supported." The Indian Legis- 
lature has, in the section now under consideration, so far 
departed from the English law, as to give the servient owner 
a right to recover damages for loss sustained through the 
discontinuance or suspension of the easement, unless the 
dominant owner has given him such notice as will enable him, 
without unreasonable expense, to prevent the damage. 

The case put in the Illustration appears to be taken from 
the case of Mason v. Shrewsbury §• Hereford By. Co. 

The cases to which Sec. 26, referred to in this section, re- 
lates, are obviously different from those to which this section 
relates. The former are cases of damage arising during the 
continuance of an easement and its user ; the latter are cases 
of damage arising on, and by, the extinguishment or suspen- 
sion of an easement. 

Bevivdof 51. An easement extinguished under section 

easements, 

forty-five revives (a) when the destroyed heritage 

(1} l4, E„ 6 Q. J5f, pp. 587, 688, (2) L. B,, 6 Q. B., p, ^81 
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is, before twenty years have expired, restored by 
the deposit of alluvion ; (&) when the destroyed 
heritage is a servient building and before twenty 
years have expired such building is rebuilt upon 
the same site; and (c) when the destroyed heritage 
is a dominant building and before twenty years 
have expired such building is rebuilt upon the same 
site and in such a manner as not to impose a greater 
burden on the servient heritage. 

An easement extinguished under section forty- 
six revives when the grant or bequest by which 
the unity of ownership was produced is set aside 
by the decree of a competent Court. A necessary 
easement extinguished under the same section re- 
vives when the unity of ownership ceases from 
any other cause. 

A suspended easement revives if the cause of 
suspension is removed before the right is extin- 
guished under section forty-seven.. 
Illustration. 

A, as the absolute owner of field Y, has a right of Way 
thither over B's field Z. A obtains from B a lease of Z for 
twenty years. The easement is suspended so long has A 
remains lessee of Z. But when A assigns the lease to C, or 
surrenders it to B, the right of way revives. 

Commentary. 

See nofces to S. 46 as to extinction alid suspension froln 
unity of ownership, absolute and otherwise. 

If A, instead of either assigning the lease, or surrendering lUustration. 
it before expiration of the term, remains lessee for the full 
term of twenty years, the easement is extinguished under 
Sec, 47. 
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A license is 
personal to 
the licensee* 



License in- 
volves no in- 
terest in pro- 
perty. 



CHAPTER VI. 



LICENSES. 



52. Wkere one person grants to anotter^ or to 
^ definite number of other persons, a right to do, 
or continue to do, in or upon the immoveable pro- 
perty of the grantor, something which would, in 
the absence of such right, be unla-wful, and such 
right does not amount to an easement or an inter- 
est iu the property, the right is called a license. 
« 

Commentary. 

TTmllke an easenietrt, a license is personal (as opposed to prse- 
dial}, ije. it is acquired and held not by virtue ^ the aaqnirer 
being an owner or occupier of • immoveable property and in 
inseparable connection with such property, and it is im- 
material whether he is or is not the owner or occnpiier of any 
immoveable property. How strictly personal ihe right is, is 
she^m by the fact (see ISea 56) that (except ' in tiie case of 
a license to attend a place of public entertainment) a-license 
cannot (unless the license expressly or by necessary implica- 
tion authorizes it) Be transferred or exercised by the licensee's 
servant or agent. 

In Thomas r. SorrelK^) Vaughan, C. J., said : " A diepen* 
sation^or license propei<ly passeth no interest, nor alters or 
transfers property in anything, but only makes an -aol^kni 
la^ffl, iwrhich without it had been unlawful. As a license 
to go beyond the seas, to hunt in a man's park, to^oome into 
his house, are only actions which, without license, had been 
unlawful. But a license to hunt in a man's park and carry 
away the deer killed to his own use ; to cut down a tree in a 
man's ground, and to carry it away the next day after to his 
own use, are licenses as to the acts of hunting and cutting 



(1) Yaughan, 351 j cited in the judgment in Wood Y. Leadbitter, 13 
K a» W., p. 844. 
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down 'die tree, but as to the .carryiiig awaj of ihe doer killed 
and tree <mt4owii, they «re grants. So, to lioeBse a imn to 
«at tny meat, or to fire the wood in mj diimney to wiEU'm 
him by, as to the actions of eating, £ring my wood, and 
warming him, they are licenses ; but it is consequent neces- 
sarily to those actions that my property may be destroyed in 
the meat eaten, and in the wood bomfc. So as in flome oases, 
by consequence and not directly, and as its effect, ft dispen- 
sation or license may destroy and iJter property." 

There are many reported cases in which ihe question, or Difference be- 
one of the qnestions, in issne was whether a certain right ^Ipr^^ 
was a profit a prendre or a m€9?e license. In Duke ^ Suther- prendre, 
land T. Heathcotei'^) a reservation to the grantee*, his heirs 
and assigns, in a deed of grant of land, of '* full and free 
liberty ... to search for,^et, dig, drain, and carry away the 
coal, ironstone, and other minerals ** within the land grant- 
ed, was held to be a reservation of an incorporeal heredita- 
ment, a jprqfit a prendre, and not a mere license. In FitZ' 
gerald v. FirhanTc^^) there was a grant by deed to the plain- 
tifEs for a term of years of '* the exclusive right of fishing " in 
a certain portion of a river. The deed also provided that 
'' the right of fishing hereby granted shall only extend to fair 
rod and line angling at proper seasons, and to netting for the 
sole purpose of procuring fish baits." It was held that what 
passed to the plaintiffs by this grant was not a mere license 
to fish, but an incorporeal hereditament — a profit 5 prendre 
— involving such possessory rights that they could bring an 
action of trespass at common law for the infringement of 
those rights, and that they had a i^ght of action for any 
disturbance of those rights, either by trespass or by nuisance, 
or in any other substantial manner. In Wickhdm v. 
Hawker, (^) W., V., and, 0. had released and conveyed by 
deed certain lands to the plaintiff's predecessor in title, 
'' excepting and always reserving, out of the said release and 

(1) L. R., 1892, 1 Oh. 476 ; L. B., 1891, 3 Ob. 604-. 

m li. B., 1807, 2 Oh. 96. See also Mo)Swd v. BMey, 13 Q. B. 426. 

(8) 7 M. AW. 63. 
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convejrance, unto the said W., Y. and C, their heirs and 
a»%n8, free liberty, with servants or otherwise, to come into 
and upon the lands so conveyed and there to hawk, hunt, 
fish and fowl, at any time thereafter at their will and plea- 
sure ; and the said [alienee of the land] did thereby grant 
to W., V. and C, their heirs and assigns, the said liberty so 
excepted and reserved." The Court reviewed the previous 
authorities on the difEerence between a personal license and 
A profit a jprendre in cases of rights of sporting {Buchess of 
Norfolk Y. Wi8eman,i^) Manwood, c. 18, s. 3, p. 107, and 
others) which shewed that a liberty given to a man to do 
anything for his pleasure simply, without taking any profit, 
in the grantor's land, is a personal licence only, but a liberty 
to do anything which includes the taking away and appro- 
priating animals or other things gotten therein,^ is a profit a 
prendre ; that therefore a liberty of fowling, of hawking and 
of fishing, which imply the right to appropriate the birds or 
fish taken, are profits a prendre ; that in the case of a liberty 
to hunt, if the liberty is given to a man simply, it Js merely 
a personal license to him, but it it is given to him and his 
servants, or to him, ** his heirs and assigns," it is " an interest, 
ov profit a prendre'* On the same principle, a right of ad- 
mission to an Opera House was held to be only a license to 
enjoy an amusement on land, without any profit, and there- 
fore not to be an interest^ land ;(2) whereas a right given to 
a person by an agreement to share with certain others the 
right of shooting game on certain land tind to appropriate as 
his own a certain part of the game killed, was held to be a 
profit a prendre and an interest in the land, rendering the 
contract one within the Statute of Frauds.(3) 
Licensee has A license, unless combined with a grant of proparty, gives 
£o"again8t^^* no right in rem to the licensee, and no action is maintainable 
fojHnSrfer^** by him in his own name against a third person for inter- 
ence. ference with the exercise of his license, even though the 

(1) Year Book, 12 Hen. VII, 25, and 13 Hen. VII, 13, pi. 2. 

(2) Tayler v. Waters, 1 Taunt. 374. 

(3) Wehher v. Lee, L. B., 9 Q. B. D. 315. See also Wright y. Steivart 
2 E. & B. 721. ' 
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lioense be an exolasive license. Thus in Seap v. HartleyS^) 
tlie plaintiff, to wliom had been granted by a patentee of 
macbinery the exclnsive lioense to nse the patent within a 
certain diatrict for a certain time, brought an action against 
a third party for using some of the patented machines within 
that district. It was held, by the Court of Appeal, that the 
license, though an exclusive one, gave the licensee no right 
of action against the defendant, and that such action could 
only be brought in the name of the grantor of the license, 
the patentee. Fbt, L. J., in his judgment, said : '^ An exclu- 
sive license is only a license in one sense ; that is to say, 
the true nature of an exclusive license is this. It is a leave 
to do a thing, and a contract not to give leave to anj^body 
else to do the same thing. But it confers, like any other 
license, no interest or propel*ty in the thing. A license may be, 
and often is, coupled with a grant, and that grant conveys an 
interest in property, but the license pure and simple, and by 
itself, never conveys an interest in property. It only enables a 
person to do lawfully what he could not otherwise do, except 
unlawfully* I think, therefore, that an exclusive licensee 
has no title whatever to sue."(2) So in Hill v. Tupperi^) the 
grantee from the owner of a canal of the exclusive privilege 
of having and using boats on the canal was held to be not 
entitled to sue a third person who placed and used boats on 
the oanal. 

The question as to whether a deed of grant amounts to a Qaestion whe- 
transfer of an interest in property or is only a grant of a property or 
license has frequently arisen in cases of grants of mining ^g^been^^^ 
rights, in which the question has been whether the deed fif^iitea. 
amounts to a lease or is only a license. In Doe d, Hanley v. 
TFood(4) 0. by deed granted to H. and others free liberty, 

(1) L. R., 42 Ch. D. 461. 

(2) L. B., 42 Ch. D. at p. 470. 

(3) 2 H. & 0. 121. See also Whaley v. Laing, 3. H. & N. 675 ; 2 H. & 
N. 476 ; in wbicb, however, the decision was not upon the point now 
under consideration. 

(4) 2 B & Aid. 724 ; 21 B. B. 469. See also Wood v. Lake, Sayer 3 ; 
also reported in footnote in report of Wood v. Leadhitter^ 13 M . & W. at 
pp. 848, 849. And see Itafi^kriBhna v. Vnn^ Chech, 1. 14. R., 16 Mad. 280, 
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KoenBe^ pfmet amdantliority to dig for tm and all c4Sbe(f metaltf 
^ronghoai certain lands, and to raise^ makemerohantay^ am^ 
dispose of tbe tin and other metaU there fonnd, io th€^r owm 
use; for tw'enty-one jears : and granted variofis powers and 
liberties ancillary to the mining powers. It was held thai the 
d«ed did not anK>Tint to a lease, but oonstitnted a license oi^, 
coupled with a grant of chattels, vis. the ore when obtained 
by exercise of the lioense. The Oonrt, in their judgment 
delirered by Abbott, 0. J., «aid(i) : " This indenture, in its 
granting part, does not parpcnrt ta demise the land, or the 
metals or minerals therein comprised. The usual technioal 
words of demising snch matters are well known and nsnally 
adopted in a formal deed, wbere the intent is to demise the 
landf or metals or minerals ; bafc the purport o£ the gruitin^ 
part of this indenture, is to grants for the term ther^n 
mentioned, a liberty, Hpense, power, and authority, to digv 
work, mine, and search i(^ metals and minerals, in and 
thronghont the lands therein desoribed, and to dispose of the 
ore, metals, and minerals only, thai gh<mld uitkin tha^ term be 
there found, to the use of the grantee, his partners^ Ac. ; and 
it gives also further powers for the more effectual exercise 
of the main liberty granted. Instead, therefor*, of paiting 
with, or granting, or demising all the sereral ores, metals, 
or minerals, that were then existing within the land, its 
words import a grant of such parts thereof only as should, 
upon the license and power given to search and get, be found ' 
' within the described limits, which is nothing more than the 
grant of a license to searcli and get (iiTevocable, indeed, on 
account of its carrying an interest,) with a grant of su6h of 
the ore only as should be found and gob, the grtmtor parting 
wifch no estatio or interest in the rest. If so, the grantee had 
no estate or property in the land itself » or any particular 
portion thereof, or in any part of the ore, metals, or minerals, 
ungot therein ; but he had a right of property only as to such 
part thereof as, upon the liberties granted to him^ should 

(1) 2B.4jL1cL738;2IR,IU475. 
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be dug and got That isi no mora than a mei^ right to ^ 
personal chattel, when obtained in porsnanoe of incorporeal 
privileges granted for tbe purpose pf obtaining it, being 
very different from a grant or demise of the minef^, or 
metals, or minerals, in the land ; and is suph a right qnly ^s, 
under the oircumatanoes (Stated, in this ease, is not sufi^cient 
to support the present action of ejectment." 

Where, as in Winter v. Brockw€ll,il) the license granted is License ex- 
a license to dp something, not on the grantor's, but on the or^abrid^g 
grantee's property, which the grantee, owing to an easenx^nt ©•fl«o^®'^*« 
which the grantor had or a covrenant by which the grantee 
was bound, was precluded froo^ doing, this m%,j be re* 
garded as a release of an easement (see Sec. 38, ^asjalona* 
iion Ifia)^ and Illu8tr(Uion(c) ) or of a right founded on a 
covenant (as the case may be), but it is not a license within 
the definition in this sectipn. Such licenses to dp acts on th^ 
licensee's property are alluded to in Krishna v. jRayappo, 
Shanbhagai^) where, in their judgment, the Oourt refer to 
*• the further class of cases in which there is a license by A 
to B to do something upon B's land, the effect of which may 
be to narrow or extinguish an incorporeal right or easement 
enjoyed by A oyer B's land.** 

The light in South Canara called humhi has been held Kumhi right, 
not to be an easement, but a right exercised over Government 
waste by permission of Government,(3) 

53. A license may be granted by any one in the who may 
circumstances and to the extent in and to which he 
may transfer his interests in the property affected 
by the license. 

Commentary* 

In Balvantrav Oze v. Qanpatrav JadhavM^ ft license to put 
timber granted by one of two or more tenants in common, was 

(1) 6 Bast. 808. The plaintiff, who had an easement of light and air, 
Had granted permisgion to the servient owner, the defendant, to ereet 
on his fthe latter' s) land abnilding obstructing such light and air. 

(2) 4 M. H. 0. a., at p. 100. (4) I. L. R , 7 Bom. 

(3) Nagappa v. 8uhha, I. L, B., 16 Mad. 304. , 336, 939, 

37 
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held to entitle the licensee to out timher over the whole land 
belonging to all the tenants in common. '* It is well estab^ 
lished," said West, J., in the judgment of the Court delivered 
by him, " that one of two or more co-tenants may lawfully 
enjoy the whole in any way not destructive of the sub- 
stance so as to amount to an ouster of the other co-teuants— 
HoU V. Thomasi^) ; Jacobs v. SewardX^) What a co-tenant 
may do, however, be may license another to do. This, in fact, 
13 in many cases the only feasible mode of enjoyment. 
Thus Anapumabai " (one of the two tenants in common) 
''had a right to license a cutting of the wood, not limited 
to her own share, but extending to the whole forest held 
in common. So, too, had the mortgagee. The licensee from 
either would do no wrong to the other in acting oi^ his 
license. The rights of the co-tenants inter se would be to an 
accotmt of the profits realized " (the licensee had bought 
the license), '' and a distribution of them accordiug to their 
proportions of the ownership. This principle has in England 
been embodied in a Statute, 4 & 5 Anne, c. 16, s. 27, but it is 
one enf orcible by equity — Denys v, ShuMurgMV — as resting 
on natural right, and, therefore, by the Indian Civil Courts." 
An owner of land who is subject to certain restrictions in 
respect of the use of the land imposed by Statute in the 
interests of the public, or otherwise, cannot lawfully grant a 
license to make any use of the land which is a use within 
the restrictions. Thus, where the owner of a part of the 
shore, t.e. the soil situate between high and low water marks 
at ordinary tides, of the tidal and navigable portion of the 
river Thames, granted a license to the defendant to take sand 
from that land, it was held that by the Thames Conservancy 
Act, 1894, which makes it unlawful '^ for any person other 
than the Conservators, their agents, servants and workmen 
to dredge or raise any gravel, sand, ballast, or other sub- 
stance from the bed of the Thames " except with the license 
of the Conservators, the owner of the land in question (which 

(1) 7 Ves. 689. (2) L. R., 4 0. P, 328. (3) 4 Y, & C. 4?, 
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was iucluded in the expression " bed of the Thames ") was 
precluded from granting the license to the defendant, and 
the injunction sued for by the Conservators restraining 
the defendant from taking sand, &c., from the land was 
granted*(l) 

54. The grant of a license may be express or f/*^^^*^}^ 
implied from the conduct of the grantor, and an v^^^^- 
agreement which purports to create an easement, 
but is ineffectual for that purpose, may operate to 
create a license. 

Commentary. 

By the English law an express grant of an^casement must Express grant 
be made by deed,(2) and any written instrument purporting 
to grant an easement, but not being a deed, will, like an oral 
grant of an easement,(3) have the efEect of conferring on the 
grantee only a license, by that law. But a license may, by 
that law, be given by writing — and either by a writing not 
under seal, or by a deed ;(4) and the fact that a license is 
granted by deed does not alter or increase the nature of the 
right granted : it does not render the license irrevocable, if 
it is otherwise revocable. (S) In the judgment in Wood v» 
Leadbitter the Court said ; " A license under seal (provided it 
be a mere license) is as revocable as a license by parol ; and, 

(1) Thames Conservators v. Smeed^ Dean ^ Co., L. B., 1897, 2 Q.B» 334* 

(2) Hewlins v. SKvppam^ 5 B. & C. 229 ; Liggins v. Inge. 7 Bing. 682, 
691$ Aldiny, Latimer Clark, Muirhead ^ Co., L.R., 1804, 2 Gh. 437> 
448. This rule of the Islnglish law applies to all incorporeal heredit&» 
ments, and for whatever estate or interest they may be granted. In 
Wood V. Leadbitter, 13 M. & W., 838, at p. 842, the Court, in their judg* 
ment, said : *' There is no doubt but that the principle does not depend 
on the quality of interest granted or transferred, but on the nature of 
the subject-matter : a right of common, for instance, which is a profit 
d pi'endre, or a right of way, which is an easement, or right in nature 
of an easement, can no more be granted or conveyed for life or for years 
without a deed, than in fee simple." 

(3) Cocker v. Covjper, 1 C. M. & R. 418 j Liggins v. Inge, 7 Bing. 682, 
691 ; Wood v. Leadbitter, 13 M. & W. 838, 815. 

(4) Woody, Leadbitter, 13 M. & W. 838.. 

(5) Krishna Y, Rayappa Shanbhaga, 4 M. H.O, R. 98, at p. 99; Wood 
V. Leadbitter, 13 M. & W. 838, 845: Quyot V. Thomson, L, R , 1894, 
8 Oh. d88« 
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dn the othei? hand, a license by pa^l, conpled with a grant,' 
is as irrevocable as a license by deed, provided only that the 
gl^ant is of a nature capable of being m^e by parol. Bat 
trhere there is a license by parol, conpled with a parol grant, 
or pretended grant, of something which is incapable^of being 
granted otherwise than by deed, there the license is a mere 
license s it is not an incident to a valid granjb, and it is there- 
fore revocable.*'(i) And in Ouyoi v^ Thomson fi) Lopes, L. J., 
in his judgment, said : ^^ I think that this is not a revocable 
license. The license, so to call it, is created by deed and for 
valuable consideration. That would not tH itself prei>eiit its 
being revocable ;i^) bat it is a license for the residue of the 
term of the letters patent." &c. By the English law as well 
as by the law of India, a valid grant of a mere license can be 
made orally. 

Implied grant. Where a landowner has allowed, without interference or 
remonstrance, or even with active co-operation on his part, 
something to be done and continued to be done on his land 
by another person, which is in itself an encroachment on his 
exclusive rights of enjoyment of his land, he is estopped by 
such acquiescence from obtaining any relief against that per«> 
son for the act so done, and such acquiescence is a virtual or 
implied grant of leave or license to do the act.W 

AcceBsoi*y §5 All licenses necessary for the enioyment 

licenses an- *"'• •' ** •^ 

nexedbyiaw. of any interest, or the exercise of any right, are 
implied in the constitution of such interest or right* 
Such licenses are called accessory licenses. 

lltudtration, 

A sells the trees growing on his land to B. B is entitled 
to go on the land and take away the trees. 

(1) l3M.&W.,p.845. 

(2) L. B., 1894, 3 Ch. 388, at p. 398. 

(3) These italicized words are not in italics in the original. 

<4) Bochdate Canat Co, v. King. 2 Sim. (N. S.) 78 ; Daviee v. Marshatt, 
10C.B.(N.S.;697. 
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Commentary. 

So, Tfhere by a clause in a lease of land all the hedges and illustration. 
trees wei'e reserved to the landlord, the right to the trees was 
held to carry with it a license to enter the land and remove 
the treesXl) Where the license claimed was fonnd on the 
evidence to be convenient and economical in comparison with 
any other possible means of supplying the claimant's want, 
but not absolutely necessary for the enjoyment of the pro- 
perty in respect of which it was claimed, the claim was held 
unsustainable. (2; Where the right claimed ^s necessary to 
enjoyment of an interest, is claimed by the grantee of im- 
moveable property^ as such, over other immoveable property 
of the grantor, the case is one of a claim to an easement of 
necessity. (3) 

56. TTnless a different intention is expressed ^^g/erawr 
or necessarily implied, a license to attend a place 
of public entertainment may be transferred by the 
licensee ; but, save as aforesaid, a license canndfe be 
transferred by the licensee or exercised by his ser- 
vants or drgents. 

Hhistrations. 

(a) A grants Be right to walk over A's field wlienever he 
pleases. The right is not annexed to any immoveable pro- 
perty of B. The right cannot be transferred, 

(6) The Government grant B a license to 6rect and use tem- 
porary grain-sheds on Government land. In the absence of 
express provision to the contrary, B*s servants may enter on 
the land for the purpose of erecting sheds, erect the same, 
deposit grain therein and remove grain therefrom. 

Commentary. 

An intention that the license shall be transferable may be 
expressed by granting it to a man *' and his assigns.'' In 

(1) Hewitt V. Ishamy 21 L. J., Exch. 85. To bring this case, strictly 
within the wording of s. 52 the reservation mxist be regarded as a grant* 
or regrant, from the lessee to the lessor. 

(3) Bankart y. Tennanty L. B.| iO Sq. 141, 147^ (3) See section 13« 
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Muskett T. HillW a license to search for and get minerals and 
carry away the ore was held to be assignable, because it was 
not a mere license bnt was conjoined with a grant of such ore 
as might be got and carried away. In that case, too, the 
license was granted to the licensees, '* their executors, admin- 
istrators, and assigns" A license granted by A to B for 
a certain number of years to trap and take a certain number 
of elephants in A's forest, paying A a certain portion of the 
estimated value of the elephants, was held not to entitle the 
licensee to transfer his license or any part of the rights con- 
tained therein,(2) 

Grantor'sduty KAi^ The fiTantor of a license is bound to dis- 

to disclose de- vt o 

fects. close to the licensee any defect m the property 

affected by the license, likely to be dangerous to 
the person or property of the licensee, of which 
the grantor is, and the licensee is not, aware. 

Grantor's 58* The grautor of a license is bound not to 

duty not to np « 

render pro- do anything likely to render the property affected 
by the license dangerous to the person or property 
of the licensee. 

Grantor's 59- When the grantor of the license transfers 

transferee not 

bound^by the property affected thereby, the transferee is 
not as such bound by the license. 

Commentary. 

A license is not imposed (to use the expression adopted by 
the Legislature in Ch. It of this Act) on the land of the 
grantor, as an easement is, bnt merely on the grantor per- 
sonally. It is personal to the grantor, as well as to the 
grantee. Therefore it only lasts so long as the grantor's 
proprietary or occupancy rights (as the case may be) over 

(1) 6 Bing., N. 0., 694, 707. See also Palmer's case, 6 Bep. 25 1 Gran- 
tham y. Uawley, Hob. 182. 

(2) Bamahrishna v. Unni Cheeky I. L. R., 16 Mad. 280. 
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the land continue ; as Boon as he parts witli those rights, by 
sale, lease or other transfer, with the extinction of his right 
over the land must necessarily be extinguished the licensed) 
See also note to Sec. 61. 

60« A license may be revoked by the grantor, License when 
unless — 

(a) it is coupled with a transfer of property and 
such transfer is in force : 

(5) the licensee, acting upon the license, has 
executed a work of a permanent character and in- 
curred expenses in the execution. 

Commentary. 

In the judgment of the Court in Wood v. Leadhitter deli- 
vered by him Aldbrson, B., said :(2) ** Brooke, in his Abridg- 
ment, DoDDEEiDGB, J., in the case of Webb v. Paternoster ^i^) 
and Lord Ellenborough in the case of B* v. Homdon»on-the^ 
nUliW all state in the most distinct manner that every license 
is and must be in its nature revocable, bo long as it is a mere 
license. Where, indeed, it is connected with a grant, there it 
may, by ceasing to be a naked license, become irrevocable.** 
The English law as so laid down in Wood v. Leadbitter was in a 
Bengal case, decided by the High Court in 1889,(5) held to 
be the law obtaining there. 

The licensor's right of revocation is not affected by the 
fact that it has been granted for a consideration.(6) In Wood v. 
Leadbitteri7) the plaintiff, who had purchased a ticket which 

(1) See WdU%8 v. Harrisorit 4 M. & W. 538, 543 ; Plummer v. Wehh, 
Noy. 98 ; and see s. 61, lllu8trati<m{h). 

(2) 13 M. & W. 838, at p. 851. 

(3) Poph., 151 ; Palmer, 71. 

(4) 4 M. & S., 662. 

(5) Prosonna Coomar Singha v. Ram Coomar Ghoae^ I. L. E., 16 Oal., 
640. 

(6) Wood y. Leadhitter, 18 M. & W. 838 ; Hewlins v. Shippam, 5 B. 
& 0. 221 J Bryan v. Whistler, 8 B. & C. 288 ; Fentiman v. Smith, 4 
East, 107; 7 B.R. 583; B. v. Homdon-on-the-Hill {Inhabitants of), 
4 M. & S. 562. 

(7) 1? M. & W. 838, 
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purported to entitle the bolder to enter and be upon an 
enolosnre on a raoeooarae during certain races, waa ejected 
from the enclosure by order of the owner of the aoil, and it 
was held that, even assnming that the tioket had been sold 
to the plaintiff nnder the sanction of the owner of the aoil, 
the latter was entitled, without returning the guinea paid 
for the license, and without assigning any reason for what 
he did, to order the plaintiff to quit the enclosure. In the 
course of their judgment the Court of Exchequer 8aid(l) j ** It 
was suggested that, in the present case, a disfcinction might 
exist, by reason of the plaintiff's having paid a valuable 
consideration for the privilege of going on the stand. But 
this fact makes no difference ; whether it may give the 
plaintiff a right of action against those from whom he pur- 
chased the ticket, or those who authorized its being issued 
and sold to him, is a point not necessary t^ be discussed ; any 
such action would be founded on a breach of contract, and 
would not be the result of his having acquired by the ticket 
a right of going upon the stand in spite of the owner of the 
soil ; and it is sufficient, on this point, to say that in several 
of the oases we have cited (Hewlins v. Shippam^i^) for instance, 
and Bryan v. Whistleri^)) the alleged license had been granted 
for a valaable consideration, but that was not held to make 
any difference." Where, however, a license hasbeen grant- 
ed for consideration upon a contract therefor, and the revo- 
cation of the license involves a breach of the contract, an 
action by the licensee for damages for breach of the contract 
is maiutainable.(4) See note to S. 64, 
Nor is a license irrevocable by its being granted by deeiM 

Sub-section c( j^ mere licence is revocable : but that which is called a 

(a). 

license is often something more than a license : it often 

comprises or is connected with a grant, and then the party 

(1) 13 M. & W. 855. 

(2) 6 B. & C. 221. 
(8) 8 B & 0. 288. 

(4) Kerrison y. Smith, L. B., 1897, 2 Q. B. 445. See also Prosonna 
Coomar Singha v. Ram Coomar OhosCy I. L. E., 16 Oal. 640. 

(5) See note to s. 54 pp. 291, ^2. 
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who has giren it oannot in general revoke it, so as to defeat 
his gntnt, to which it was incident."(l) 

While the license must be- a license to do something in or 
upon immoveable property ,(2) the property transferred (where 
there is an accompanying transfer of property) may be 
moveable property ; as, e.^., where a sale of goods deposited 
on the vendor's land was combined with the grant of a license 
to the vendee to leave them there for a certain time and then 
to enter the land and remove them;(3) or where with a 
grant of a license to dig for and extract ore in the grantor's 
land was combined a grant of such of the ore as should be 
dug and got by the grantee (such ore when so dug and got 
being a personal chattel). (^) 

If a license is combined with what purports to be a grant 
or transfer of property, but the intended grant or transfer of 
property isinvalid or void, the license is, of course, revocable. 
In Wood V. Leadbitter the Court in their judgment said: 
"Where there is a license by parol, coupled with a parol grant, 
or pretended grant, of something which is incapable of being 
granted otherwise than by deed, there the license is a mere 
license ; it is not an incident to a valid grant, and it is there- 
fore revocable.*'(6) So, if a grant of a license were coupled 
with a transfer of immoveable property in British India 
which was not efEected in accordance with requirements of 
the Indian law, as, e.g.y if it were a sale, or a lease, or a 
gift, of such property, not made in the manner required by 
S. 54, S. 107, or S. 123, of the Transfer of Property Act, the 
license, being a bare license (that which purported to be a 
transfer of property with which it was coupled having failed 
to be efEected), would be revocable. 

Ouyot V. Thomsoni^) was a case of a license to use a patent, 
but appears, to some extent, at least, to bear upon cases of 

(I) Per the Court, in judgment, in Wood r, Leadbitter , 13. M. & W., 
at pp. 844, 846. (2) See s. 52. 

(3) Wood V. Manley, 11 A. & E. 34. 

(4) Doe d. Hartley v. Wood, 2 B. & Aid. 724. 738, 739 j 21 B. B. 469. 
See also Newhy v. Earrisouy 1 J. & H. 893. 

(5) 13 M. &. W. 845. (6) L. B.» 1894, 3 Ch. 888. 
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lioenses of the kind to which alone this Acfc applies. In thai 
case the defendant, a patentee, in consideration of a snm 
paid and of royalties to he paid half-yearly, granted hy deed — 
the grant purporting to he made hy him " as heneficial own- 
eji ''-^to the plaintiffs, ^' their executors, administrators and 
assigns,*' the exclnsire right to manufacture, use and sell the 
patented inventions for the unexpired term of the patent, or 
any renewal thereof. There were covenants by the licensees, * 
to pay the royalties, and to advertise and push the sale of 
the inventions and use their hest endeavours to further 
their success, and to keep accounts of all the articles manu- 
factured under the license and the sales thereof. They were 
authorized to grant sub-licenses. The patentee was not 
to sue for infringement of the patent without the licensees' 
coQsent in writing. The licensees were empowered to deter- 
mine the license at any time on giving certain notice ; but 
no such power to the patentee was contained in the deed. 
It was held that the license was not revocable at the will 
of the licensor. Lindlet, L. J., in his judgment, said, after 
referring to the deed : " What is the true effect of that docu- 
ment P To call it a mere revocable license appears to me to 
call it that which it clearly is not. A person who has a 
license is not bound to exercise it for any time, and the 
person who grants a license does not come under any obli- 
gations to the licensee except not to treat him as a trespasser 
if it is a license to go upon land, and not to take advantage 
of some condition or clause which he could take advantage 
of but for the license. * But this document imposes very 
serious obJigations and duties, both on the so-called licensees 
and on the so-called licensor, and it would be a strange con- 
struction of this document to hold that the grantor of this 
license could at any moment relieve himself from the obli- 
gation under which he has come, by giving notice to deter- 
mine it. I think it is plain, when you come to look at this 
document, that the trae meaning of it is, that the patentee 
grants to the licensees the exclusive right to use this patent 
for the unexpired term of the patent, or any renewal thereof. 
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That inrolves on his part an obligation not tp ude the patent 
himself, Tvhioh is a most important matter. It involres OtL 
the part of the licensees the duty, in the terms of clanse 2, 
of adrertising and pnshing the sale of the inTontions, and 
using their best endeavours to further their success. NoWj 
who ever heard of such obligations as those attached to what 
is called a mere license ? The truth is, that this is a grant 
of a right to use the patent, coupled with obligations both 
on the grantor and on the grantees. I should hesitate before 
I called this a license coupled with an interest. That is an 
ambiguous expression, and, of course^ before one uses it one 
would like to understand the meaning of it. Coupled with 
an interest in what ? I do not know that there is atj inter* 
est, as distinguished from the right which the licensees 
acquire under the license to do what it authorizes and to re- 
strain the licensor from himself using the patent daring the 
continuance of the license. Interest in this sense the licen- 
sees have, but tbey are not assignees of the patent* It was 
suggested that we might construe this instrument as amount* 
ing to an assignment of the patent ; but the clause which 
shews that the right to sue for an infringement is in the 
patentee exclades that view. It is not, therefore, quite. an 
assignment of the patent; There is not very much difference 
between this and an assignment ; but that clause prevents us 
from holding that it is an assignment of the patent. Bat 
when we come to read the document, wo find several clauses 
which are so inconsistent with the right to revoke, that we 
cannot hold that there is such a right to revoke, or, varying 
the language, it appears to me that on the face of this docu- 
ment there is an implied covenant not to revoke, and I get 
at that quite apart from any considerations arising upon thcf 
Conveyancing Act, for I do not think that this is a convey* 
ance within the meaning of the Conveyancing Act. But it 
does not follow that the introduction of the words *' as bene-* 
ficial owner " is unimportant. Those words shew that the 
parties did not mean to treat this as a revocable license. 
That is not the form which would be used if it were intended 
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Sab-section 
ib). 



Sab^section 



ttevocatioti 
express or ini' 
plied. 



to grant a mere license. I am happy to say tbat we are not 
driven by any of the cases to do that which wonld be a 
clear injustice and utterly unwarranted. "(1) 

In a Madras case decided in 1863, Strange and Hollowat, 
J J* 9 held a license to erect a dam to be revocable, but the 
licensee to be entitled, on revocation of the license, to com- 
pensation for the expense which he had incurred on the 
strength of the license in erecting the dam : they said : 
** following the authority of several cases in the late Sadr 
Court, we are of opinion that the revocation should only be 
permitted on the terms of the plaintiff paying to the defend- 
ant the expenses which he was induced by that permission 
toincur."(2) 

The law enacted in sub-section (&) of this section agrees 
with the English law: — see Laird v. Birkenhead Railway 
(7o.(3) ; Rochdale Canal Oo, v. Kingi^) ; Winter v. Brockwelli^) ; 
Liggins V. IngeS^) In The Land Mortgage Bank of 'India t. 
MotiC^) the plaintiff, a zamindar, claimed to have his right 
declared to build a house on some waste land in the mouza. 
Defendants) tenants of the mouza, resisted the claim on the 
ground of their having built wells and watercourses on this 
land, and of their having a right also to use it as a threshing 
floor and for stacking cow-dung. Th^y were found, on the 
evidence, to be licensees of the plaintiff, and their right of 
use of the land was held to be revocable by the plaintiff, 
" except in respect of the wells,which are works of a perma- 
nent character, and on which the defendants have incurred 
expenses." 

6l» The revocation of a license may be express 
' or implied. 

Illustrations, 
(a) A, the owner of a field, grants a license to B to use a 



(1) L. K*, 1894, 3 Cb. 897, 398. 

(2) Kesava Pillai v* Feddu Reddiy 1 M. H. C. R., 258, at p. 260. 

(3) John. 600, 611. (4) 2 Sim. (N. S.) 78, 88, 
(5; 8 East. 808. (6) 7 Bing. 682. (7) I. L. E., 8 AU. 69, 70. 
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path across it. A, with intent to revoke the license, locks a 
gate across the path. The license is revoked. 

{b) A, the owner of a field, grants a license to B to stack 
hay on the field. A lets or sells the field to C. The license 
is revoked. 

Commentary. 

The obligation on the licensor being only a personal one Ii^pHed revo- 
(see note to Sec. 59), the grant of a license implies that it 
cannot last beyond the duration of the licensor's interest 
in the property over which the license is granted. Aliena- 
tion by him of his interest, therefore, is an implied revocation 
of the license : he thereupon ceases to be bound by the 
license.(l) And in Wallis v. Harnson,0-) Lord Abingee, C.B., 
said that it was not necessary for the licensor to give notice 
to the licensee of the alienation. 

An obstruction to the exercise of a licensei if made by the 
licensor, is, unless the license is irrevocable, lawful and 
operates as a revocation.(2) But a licensee iliider a i^evocable 
license is entitled to a reasonable notice of such obstruction, 
and if no such notice is given he is entitled to recover dam- 
ages for the loss (if any) which he has austained by reason 
of the obstruction having been caused without such notice 
having been given.(3) Though the license in question iu 
Aldin V. Latimer Clarke Muirhead Sf C7ot,W being a license, 
to a lessee, to make and maintain ventilator^, in walls of the 
building demised to him, and enjoy the access of air thereto 
passing over other adjoining premises pf the lessor, was not, - 
so far as such enjoyment went (which was obstructed), a 
license to do something iu or upon the propeirty of the grantor, 
and therefore not, so far, a license falling within the defini*- 
tion given in Sec. 52 of this Act, the principle of the decision 

(1) WalUa V. Harrison, 4 M. & W. 538 (see judgment of Lord Abingee, 
0. B.). 

(2) Hyde v. Oraham, 1 H, & 0. 693 ; Aldin v, Latimer Clark, Muir* 
head ^ Co., L. B., 1894, 2 Ch. 437, 448. 

(3) Aldin r. Latimer Clark, Muirhead Sf Co.^ L« B., 1894, 2 Oh. 437, 
448-, Mellor v. Watkim, L. B., 9 Q. B. 400. 

(4) L, a., 1894, a Oh. 437. 
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in that ease appears to apply equally to the positive licenses 
which alone are dealt with in this Act, and the learned judge 
who decided that caseCl) stated the law on the point in 
general terms^ such as to apply to licenses generally^ whether 
positive or negative : he said : ''It appears, however, from 
Mellor v. Wathins^i^) that a licensee under a revocahle license 
is entitled to reasonable notice of the revocation of the 
licen8e."(3) And see the observations, quoted in the note 
to Sec. 63, of WiLLEs, J., in Cornish v. Stuhhs^i^) and of 
Blackburn, J., ^n MeUor v. Watkinsi^) ; in both of which 
cases the license was a license to do something on land be- 
longing to the grantor of the license. 

de^ed revdc" 6^. A liceiise is deemed to be revoked— 

(a) when, from a cause preceding the grant of 

it, the grantor ceases to have any interest in the 

property affected by the Kcense : 

(6) when the licensee releases it, expressly or 

impliedly^ to the grantor or his respresentative : 

(c) where it has been granted for a limited 
period, or acquired on condition that it shall be- 
come void on the performance or non-performance 
of a specified act, and the period expires or the 
condition is fulfilled : 

(d) where the property affected by the license 
is destroyed or by superior force so permanently 
altered that the licensee can no longer exercise 
his right : 

(e) where the licensee becomes entitled to the 
absolute ownership of the property affected by 
the license : 

(1) StiRLiNB, J. (3) L. R., 1894, 2 Ch. 44S. 

(2} L. E., 9 Q. B. 400. (4) L. R., 5 C. P. 334. at k». 389, 3^* 

^ (6) L. E., 9 Q. B. 400, at p. 405. 
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(/) where the license is granted for a specified 
purpose and the purpose is attained, or abandoned, 
or becomes impracticable : 

{g) where the license is. granted to the licensee 
as holding a particular office, employment or cha- 
racter, and such office, eniployment or character 
ceases to exist : 

Qi) where the license totally ceases to be used 
as such for an unbroken period of twenty years, 
and such cessation is not in pursuance of a contract 
between the grantor and the licensee : 

(i) in the case of an accessory license, when the 
interest or right to which it is accessory ceases to 
exist. 

63. Where a license is revoked, the licensee is ^wej^^^'s 
entitled to a reasonable time to leave the property ^**^^"- 
affected thereby and to remove any goods which 
he has been allowed to place on such property. 
<lommentary. 

This is the same as the English law.(l) In Mellar y. Wat- 
kinsi^) CocKBUEN, 0. J., in his jndgment, said : " Principle, 
reason, and common sense alike require that, although a 
license may. be revocable at any moment, the licensee should 
have a reasonable time for removing off the premises what 
he has been licensed to put upon them ; and the judgment 
of the Court of Common Pleas in Cornish v. Stuhhsi^) fully 
upholds that proposition." And Blackburn, J., in the same 
case, in his judgment, said : " It seems but reasonable that 
the person giving the license, though revocable at any time, 

(1) Cornish v. Stubhs, L. B., 5 0. P. 334; Mellor r. WatJcins, L. B., 9 
Q. B, 400. See also Aldin v. Latimer Olarh^ Muirhead ^ Co^, L. B„ 
1894, 2 Ch. 437. And see note to seo, 6L 

(2) L. B., 9 Q. B. 400, at p. 405. 

(3) L. B., 5 0. P. 334. 
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most give the Uoonsee sufficient time to remove the articles 
from the premises ; and, at all events, that he is bound to 
give the licensee reasonable notice ; none whatever appears 
to have been given here. I am happy to find that this posi- 
tion has already been ostabKshed by the case of Oornish v. 
Stubhs^iX) in which the judgment of WiUiBS, J., goes most 
fully into the principle, and is amply sufficient to govern the 
present case."(3) In Coniish v. Stuhhsi^) Willes, J., in his 
judgment saidC-*) ; " With respect to the license to stack 

timber upon the wharf, there may be more difficulty 

Under a parol license the licensee has a right to a reasonable 
time to go off the land after it has been withdrawn before he 
can be forcibly thrusfc off it : and he coald bring an action 
if he were thrust off before such a reasonable time had 
elapsed. That was Lord Oranwobth's opinion in Wood v, 
LeadhiUeri^) ; for he did not tell the jury that if they were 
satisfied that notice had been given to the plaintiff to quit 
the ground the defendant was justified in removing him, but 
that if they were satisfied that such notice had been given, 
and that before he was forcibly removed by the defendant 
a reasonable time had elapsed during which he might have 
gone away voluntarily, then the plaintiff was not, at the 
time of the removal, on the ground by the leave and license 
of Lord Eglintoun ; and I take it that the Court of Exchequer 
adopted that summing up. In looking into the judgment in 
that case, it will be found that the cases as to persons put- 
ting goods on other persons' land were all reviewed, and the 
Court seem to have held that they were to be dealt with on 
the same principle as cases of personal license. Applying 
that view to the present case, I think that the barons would 
clearly have thought that the license to pat the goods upon 
the defendant's land involved a right to take away his 
goods, and to have a reasonable time for doing so. It was 
on that ground that the Conrt approved of the decision in 

(1) L. E„ 5 C. P. 334. (3j L. E., 5 0. P. 334. 

(2) L. R., 9 Q. B. at pp. 405, 406. (4) L. R,, 5 0. P. 339, 

(5) 13 M. * W. 838, 
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Wood Y. Manley^iX) which was the case of a license coupled 
with an interest. I think, therefore, that the license (which 
was probahly limited to stacking for the use of the trade 
carried on in the warehouse), if revocable, was so only on 
the terins of the plaintiff having time to remove his goods." 

64. "Whepe a license has been granted for a Licensee's 

. , . 1 t 1 - • 1 !• 1 rights on e?ic» 

consideration, and the licensee, without any fault tion. 
of his own, is evicted by the grantor before he has 
fully enjoyed, under the license, the right for which 
he contracted, he is entitled to recover compensa* 
tion from the grantor. 

Commentary. 

The fact that the license has been jgranted for a considera* 
tion makes no difference in regard to the right of revoca* 
tion of the licensor. ; But where by revoking a license the 
licensor commits a breach of contract, an action for damages 
for the breach of contract is maintainable by the licensee.(2) 
In Kerrison v. Smibh^i^) the defendant, an inn-keeper, agreed 
orally with the plaintiff, who was a bill-poster, to let his (the 
defendant's) wall to the plaintiff for 21, 10«* per annnm for 
the purpose of posting advertisements, one of the terms being 
that the plaintiff should erect in front of the wall a hoarding, 
on which the advertisements were to be posted. The plain- 
tiff erected the hoarding accordingly, and proceeded to post 
advertisements thereon. After he had been posting his 
advertisements for some time, during which he had made 
payments to the defendant from time to time, the defendant 
gave him notice requiring him to remove the hoarding and 
advertisements. The plaintiff not having complied with the 
notice, the defendant nearly a month afterwards took down 
the hoarding and advertisements and sent them to the plain*' 
tiff. In an action for damages for breach of the contract, it 
was held(8) that, though there was no demise, but only a 

(1) 11 Ad. A E. 84. (2) Kerrison v. Smith, L. B., 1897, 2 Q. B. 445* 
(3; By a Division Benoh (Lawbance and Collins, JJ.}. 
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revocable licelise to posfc the advertisements, the action was 
maintainable for breach of contract, and the plaintiff was 
therefore wrongly nonsuited by the County Court judge. 
Collins, J., said, in his judgment :U) " The County Court 
ji^dge has assumed that the right to revoke a license, which 
unquestionably exists on the authority of Wood v. Lead- 
bitter^i^) was enough to decide the present case against the 
plaintiff. The case was considered in the Court below on 
the footing that there was a license and nothing more. It 
was conceded that the grantor has a right to revoke a license, 
but the point set up by the plaintiff, that there was a con* 
tract, for the breach of which the plaintiff was entitled to 
recover damages, was never properly dealt with. There 
appears to be no case in which the point has been specific- 
ally raised and decided, as to whether there is a right to 
maintain an action for breach of contract, if a license is 
revoked, although there is a right to revoke the license, but 
on principle it seems to me that the two rights are compatible 
with one another.'' The learned judge then referred to 
passages in the judgments in Wood v. LeadbiUer,{^) WeUs v. 
Kingston-upon-Hull Oorpn.yi^) and Butler v. M,^ 8. ^ L. By. 
Co.fi^) as tending to support the view that an action for 
damages for revocation of a license is maintainable where the 
revocation is in breach of a contract. 

In a case where a license to construct a work was granted 
without consideration, the Madras High Court held the 
licensee entitled to be recouped by the licensor the expenses 
which he had incurred in constructing the work on the 
licensor revoking the license.C^) See note to Sec. 60, 
Bub-section(5). 

(1) L. B., 1897, 2 Q. B. 448. (8) 18 M. & W. 888, at p. 856. 

(2) 18 M. & W. 838. (4) L. B., 10 C. P. 402, at p. 4K)9. 

(5) L. B., 21 Q. B. D. 207, at pp. 210, 211, 213« 

(6) Keeava Fillai y. Peddu Reddi, 1 M. H. C. B. 268. 
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ACT No. VIII OP 1891. 

PASSED BY THE GOVERNOR-aENERAL OF INDIA 
IN COUNCIL. 

[B«o«iv«d tli« assent of tli« €K>v«nior-Oen«ral on tlio 
etb Umrch, 1891.] 

An Aot to extend the Indian Easements Aci^ 1882, to certain 
areas in which that Act is not in force. 

Whbbbas ifc is expedient to extend the Indian Easements 
Act, 1882, to ceirtain areas in which that Act is not in force ; 
It is hereby enacted as follows : — 

1. The Indian Easements Act, 1882, is hereby extended Act^882,^l> 
to the territories respectively administered by the Governor ^^^^.^Jf ^ 
of Bombay in Council and the Lieutenant-Governor of the Westewi Pro. 
North- Western Provinces and Chief Commissioner of Oadh. Oudh. 



APPENDIX II. 



ACT No. XIV OP 1859. 

[Seoolvod tho assont of tlio Cknromor-Gonorfa on tlio 
5th May, 1S59.] 

An Act to provide for the Limitation of Suits^ 

Whbreas it is expedient to amend and consolidate the laws 
relating to the limitation of suits ; It is enacted as follows : — 

I. No suit shall be maintained in any Court of Jndica- Jj^^*.^'^** ^' 
ture within any part of the British territories in India i^ 
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APPENDIXES II AND HI. 



Limitation of 
12 years. 
Suits for im- 
moveable pro- 
perty. 



whioh this Act shall be in force nnless the same is insti- 
tnted within the period of limitation hereinafter made ap* 
plicable to a suit of that nature, any Law or Regulation to 
the contrary notwithstanding ; and the periods of limitation, 
and the saits to which the same respectively shall be applio* 
able, shall be the following, that is to say : — 

12. To suits for the recovery of immoveable property 
or of any interest in immoveable property to 
which no other provision of this Act applies*-- 
the period of twelve years from the time the 
cause of action arose. 



APPENDIX III. 



Preamble* 



Sbori title. 



Extent of 
Act. 



Commence- 
ment. 



ACT No. IX OF 1871. 

An Act for the Limitation of Suits and for other purposes. 

Wheeeas it is expedient to consolidate and amend the law 
relating to the limitation of suits, appeals and certain appli- 
cations to Courts ; And whereas it is also expedient to 
^provide rules for acquiring ownership by possession ; It is 
hereby enacted as follows : — 

1 . This Act may be'called " The Indian Limitation Act, 
1871:" 

It extends to the whole of British India ; but nothing con- 
tained in sections two and three or in Parts II and III 
applies — 

(a) to suits instituted heipre the first day of April, 1873, 

(b) to suits under the Indian Divorce Act, 

(c) to suits under Madras Regulation VI of 1831- 

This Act shall come into force on the first day of July, 1871 . 



Acqubition of 27. Where the access and use of light or air to and for 
ments. any building has been peaceably enjoyed therewith, as an 
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easement, and as of right, without interruption, and for 
twenty years, 

and where any way or watercourse, or the use of any water, 
or any other easement (whether afltonative or negative) has 
heen peaoeahly and openly enjoyed hy any person olaimiog 
title thereto as an easement and as of right, without inter- 
ruption, and for twenty years, 

the right to such access and use of light or air, way, water- 
course, use of water, or other easement, shall be absolute 
and indefeasible. 

Each of the said periods of twenty years shall be taken to 
be a period ending within two years next before the insti- 
tution of the suit wherein the claim to which such period 
relates is contested. 

EoDplanation. — Nothing is an interruption within the mean- 
ing of this section, unless where there is an actual discon- 
tinuance of the possession or enjoyment by reason of 
an obstruction by the act of some person other than the 
claimant, and unless such obstruction is submitted to or 
acquiesced in for one year after the claimant has notice there- 
of and of the person making or authorizing the same to be 
made. 

Illustrations. 

(a). — A suit is bronght in 1871 for obstructing a right of way. The 
defendant admits the obstruction but denies the right of way. The 
plaintiff proves that the right was peaceably and openly enjoyed by 
him, claiming title thereto as an easement and as of right, without in- 
terruption, from 1st January 1850 to 1st January 1870. The plaintiff 
is entitled to judgment. 

(b), — In a like suit also brought in 1871 the plaintiff merely proves 
that he enjoyed the right in manner aforesaid from 1848 to 1868. The 
suit shall be dismissed, as no exercise of the right by actual user has 
been proved to have taken place within two years next before the , 
institution of the suit. 

(c). — In a like suit the' plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had aske4 
Ms leave to enjoy the right. The suit shal} be dismissed, 
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APPENDIXES III AND IV. 

2d* Pi^Tided that, when any land or water apon, over or 
from which any easement (other than the access and nse of 
light and air) has been enjoyed or derived has been held 
under or by virtue of any interest for life or any term of 
years exceeding three years from the granting thereof, 

the time of the enjoyment of such easement during the 
continuance of such interest or term, shall be excluded in the 
computation of the said last-mentioned period of twenty 
years, in case the claim is, within three years next after the 
determint^tion of such interest or term, resisted by the person 
entitled, on duch determination, to the said land or water. 

Illustration, 

A sues for a declaration that he is entitled to a right of way over 
B'b land. A proves that he has enjoyed the right for twenty-five 
years; but B shows that daring ten of these years C, a deceased 
Hindu widow, had a life-interost in the land, that on C^s death B 
became entitled to the land; and that within two yeaxs after O's death 
he contested A*s claim to the right. The Buit must be dismissed, as 
A, with reference to the provisions of this section, has only proved 
enjoyment for fifteen years. 



APPENDIX IV. 



ACT No. XV OP 1877. 

An Act for the Limitation of Suits, aadfor otJher purpose. 

Preamble. "Wherbis it is expedient to amend the law relating to the 

limitation of suits, appeals and certain applications to 

Courts ; And whereas it is also expedient to provide rules 

. for acquiring by possession the ownership of easements and 

other property ; It is hereby enacted a^ follows : — 

Short title. j^ Tj^jg j^^^ j^^j Y)e called " The Indian liimitation Act,^ 

1877:" 

Extentof Act. It ei^tendfl tp th& whole of British India ; but nothing 6on< 
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tained in Sections two and three or in Partis II and III 

applies— 
(a) to snits under the Indian Divorce Act, or 
(h) to suits under Madras Regulation YI of 1831 ; 
And it shall come into force on the first day of October, Commence- 

1877. 



3. In this Act, unless there be something repugnant in Interpretation 
the subject or context — 

' easement ' includes also a right, not arising from contract, 
by which one person is entitled to remove and appropriate 
for bis own profit any part of the soil belonging to another, or 
anything growing in, or attached to, or subsisting, upon the 
land of another : — 

26. Where the access and use of light or air to and for Acquiaition of 
***"• «, ® . . right to ease- 

any building have been peaceably enjoyed therewith, as an me^te. 

easement, and as of right, without interruption, and for 

twenty years, 

and where any way or watercourse, or the use of any 
water, or any other easement (whether affirmative or nega- 
tive) has been peaceably and openly enjoyed by any person 
claiming title thereto as an easement and as of right, with- 
out interruption, and for twenty years, 

the right to such access and use of light or air, way, water- 
course^ use of water, or other easement, shall be absolute 
and indef easeable. 

Each of the said periods, of twenty years shall be taken to 
be a period ending within two years next before the institu- 
tion of the suit wherein tiie claim to which such period 
relates is contested. 

Explanation, — Nothing is an interruption within the mean- 
ing o£ this section, unless where there is an actual discon- 
tinuance of the possession or enjoyment by reason of an 
obstruction by the act of some person other than the claim- 
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ant, and nnless sucli obsitaction is sabmitted to or acqui- 
esced in for one year after the claimant has notice thereof and 
of the person making or authorizing the same to be made. 

Illustrations. 

(a).— A suit is brought in 1881 for obstructing a right of way. 
The defendant admits the obstruction but denies the right of way. 
The plaintiff proves that the right was peaceably and openly enjoyed 
by hinii claiming title thereto as an easement and as of right, without 
interruption, from Isb January 1860 to 1st January 1880. The plain- 
tiff is entitled to judgment. 

(6). — In a like suit also brought in 1881 the plaintiff merely proves 
that he enjoyed the right in manner aforesaid from 1868 to 1878. The 
suit shall be dismissed, as no exercise of the right by actual user has 
been proved to have taken place within two years next before the 
institution of the suit. 

(c). — In a like suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years. The defendant proves 
that the plaintiff on one occasion during the twenty years had asked 
his leave to enjoy the right. The suit sh*all be dismissed. 

27. Provided that, when any land or water upon, over, 

or from which any easement has been enjoyed or derived 

has been held under or 4)y virtue of any interest for life or 

any term of years exceeding three years from the granting 

thereof, the time of the enjoyment of such easement during 

the continuance of such interest or term shall be excluded 

in the computation of the said last-mentioned period of 

twenty years, in case the claim is, within three years next 

after the determination of such interest or term, resisted by 

the person entitled, on such determination, to the said land 

or water. 

Illustration. 

A sues for a declaration that he is entitled to a right of way over B's 
land. A proves that he has enjoyed the right for twenty-five years ; 
but B shows that during ten of these years C, a Hindu widow, had a 
life-interest in the land, that on G*s death B became entitled to the 
land, and that within two years after G's death he contested A's 
claim to the right* The suit must be dismissed, as A, with reference 
to the provisions of this section, has only proved enjoyment for 
fifteen years* 
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APPENDIX T 



THE ENGLISH PRESORIPTION ACT. 

2 & 3,Wm. IV. c. 71. 

An Act for shortening the Time of Prescription in 
certain Gases, 

[1st A.UGUST 1832. 

I. Whereas the expression " Time immemorial, or time 
whereof the memory of man runneth not to the contrary," 
is now by the law of England in many cases considered to 
include and denote the whole period of time from the reign 
of King Richard the First, whereby the title to matters that 
have been long enjoyed is sometimes defeated by shewing 
the commencement of snch enjoyment, which is in njiany 
cases productive of inconvenience and injustice ; for remedy 
thereof be it enacted by the King's most Excellent Majesty, by 
and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assem- claims to 
bled, and by the authority of the same, that no claim which ^Sn^and otiwr 
may be lawfully made at the common law,'by custom, pre- Y^^\^f^^h^ 
scription, or grant, to any right of common or other profit defeated after 
or benefit to be taken and enjoyed from or upon any land of enjoyment by 
our Sovereign Lord the King, his Heirs or Succeissors, or any commence- * 
land being parcel of the Duchy of Lancaster or of the Duchy ^®^* » 
of Cornwall, or of any ecclesiastical or lay person, or body 
corporate, except such matters and things as are herein 
specially provided for, and except tithes, rent, and services, 
shall, where such right, profit, or benefit shall have been 
actually taken and enjoyed by any person claiming right 
thereto without interruption for the full period of thirty 
years, be defeated or destroyed by shewing only that such 
right, profit, or benefit was first taken or enjoyed at any 
time prior to such period of thirty years, but nevertheless 
such claim may be defeated in any other way by which the 

40 
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After sixty game is now liable to be defeated; and when sucli rifirbt, 
years enjov- ° ' 

mentthenght profit, or benefit sball have been so taken and enjoyed as 

tmless had by aforesaid for the fall period of sixty years, the rigbt thereto 
aSeementy ^^^^^ ^® deemed absolute and indefeasible, unless it shall 
appear that the same was taken and enjoyed by some con- 
sent or agreement expressly made or given for that purpose 
by deed or writing. 

In claims of II. And be it farther enacted, that no claim which may 
other easement be lawfully made at the common law, by custom, prescrip- 
beliwenty yeaw *^^°» ^^ grant, to any way or other easement, or to any water- 

and forty course, or the use of any water, to be enioyed or derived 

years. " " '' 

upon, over, or from any land or water of our said Lord 

the King, his heirs or successors, or being parcel of the 
Duchy of Lancaster or of the Duchy of Cornwall, or being 
the property of any ecclesiastical or lay person, or body 
corporate, when such way or other matter as herein last 
before mentioned shall have been actually enjoyed by 
any person claiming right thereto without interruption for 
the full period of twenty years, shall be defeated or destroy- 
ed by shewing only that such way or other matter was first 
enjoyed at any time prior to such period of twenty years, 
but nevertheless such claim may be defeated in any other 
way by which the same is now liable to be defeated ; and 
where such way or other matter as herein last before men- 
tioned shall have been so enjoyed as aforesaid for the full 
period of forty years, the right thereto shall be deemed ab- 
solute and indefeasible, unless it shall appear that the same 
was enjoyed by some consent or agreement expressly given 
or made for that purpose by deed or writing. 

Claims to the m^ A.nd be it further enacted, that when the access and 
use of ught en- 
joyed for twen- use of light to and for any dwelling-house, workshop, or 

^^ * other building shall have been actually enjoyed therewith 

for the full period of twenty years without interruption, the 

right thereto shall be deemed absolute and indefeasible, any 

local usage or custom to the contrary notwithstanding, unless 

it shall appear that the same was enjoyed by some consent 
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01* agreement expressly made or given for that purpose by 
deed or writing. 

IV, And be it further enacted, that each of the tespective Before-men- 

' ^ honed periods 

periods of years hereinbefore mentioned shall be deemed and to be deemed 

taken to be the period next before some suit or action where- fore suits. 

in the claim or matter to which such period may relate shall 

have been or shall be brought into* question, and that no act 

or other matter shall be deemed to be an interruption, with * 

in the meaning of this Statute, unless the same shall have 

been or shall be submitted to or acquiesced in for one year 

after the party interrupted shall have had or shall have 

notice thereof, and of the person making or authorising the 

same to be made. 

V. And be it further enacted, that in all actions upon In actions on 
the case and other pleadings, wherein the party claiming claimant may 
may now by law allege his right generally, without averring genera^y, as at 
the eidstence of such right from time immemorial, auch Present. 
general allegation shall still be deemed sufficient, and if the 

same shall be denied, all and every the matters in this Act 

mentioned and provided, which shall be applicable to the 

case, shall be admissible in evidence to sustain or rebut such 

allegation ; and that in all pleadings to actions of trespass, In pleas to 

and in all other pleadings wherein before the passing of ©eita^ other 

this Act it would have been necessary to allege the right pleadings, the 

to have existed from time immemorial, it shall be sufficient tioned in this 

to allege the enjoyment thereof as of right by the occupiers leged. 

of the tenement in respect whereof the same is claimed for 

and during such of the periods mentioned in this Act as 

may be applicable to the case, and without claiming in the 

name or right of the owner of the fee, as is now usually 

done : and if the other party shall intend to rely on any Exceptions, 

. . . -1. iM. i„ i. •; &c. to be re- 

proviso, exception, incapacity, disability, contract, agreement, piiqd to gpeoi* 

or other matter hereinbefore mentioned, or on any cause or ^ ^' 

matter of fact or of law not inconsistent with the simple fact 

of enjoyment, the same shall be specially alleged and set forth . 

in answer to the allegation of the party claiming, and shall 
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not be received in evidence on any general traverse or denial 
of snoh allegation. 

not* to^^^^al ^^* ^^^ ^® ^^ further enacted, that in the several cases 
lowed in claims mentioned in and provided for by this Act, no presumption 
dedfor. ^ " shall be allowed or made in favour or support of any claim, 
upon proof of the exercise or enjoyment of the right or 
matter claimed for any less period of time or number of years 
than for such period or number mentioned in this Act as may 
be applicable to the case and to the nature of the claim. 
Proviso for in- VII. Provided also, that the time during which any per- 
' son otherwise capable of resisting any claim to any of the 

matters before mentioned shall have been or shall be an 
infant, idiot, non compos mentis, feme covert, or tenant for 
life, or during which any action or snit shall have been pend- 
ing, and which shall have been diligently prosecuted, until 
abated by the death of any party or parties thereto, shall be 
excluded in the computation of the periods hereinbefore men- 
tioned, except only in cases where the right or claim is here- 
by declared to be absolute and indefeasible. 

What time to VIII. Provided always, and be it further enacted, that 
be excluded in 



compntinjthe when any land or water upon, over, or from which any sucli 
years appo^^ ^^7 ^^ other convenient watercourse or use of water shall 



term of forty 
years appoint- 
ed by this Act. i^^^Q i^QQj^ Qj, giiall be enjoyed or derived hath been or shall 

be held under or by virtue of any term of life, or any term 
of years exceeding three years from the granting thereof, the 
time of the enjoyment of any such way or other matter as 
herein last before mentioned, during the continuance of suoli 
term, shall be excluded in the computation of the said period 
of forty yearS) in case the claim shall within three years next 
after the end or sooner determination of such term be resisted 
by any person entitled to any reversion expectant on the 
determination thereof. 
Limitation. IX. And be it further enacted, that this Act shall not 

extend to Scotland or Ireland. 
Ck)mmence- X. And be it further enacted, that this Act shall corn- 

men . jj^Qj^QQ ^^^ j.^]jQ effect on the first day of Michaelmas Term' 
now next ensuing. 
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XI. And be it further ©naoted, that this Act may be j^^J^ ^® 
amended, altered, or repealed during this present Session of 
Parliament. 



APPENDIX VI. 



THE SPECIFIC RELIEF ACT, 1877, 
(ACT I OP 1877,) 

Aa modlfled by mi1>««4U«iit UgiaUtlos, 



PAET in. 
Of freirentive Relief, 



CHAPTER IX. 

Op Injunctiom« gknerallt. 

52- Preventive relief is granted at the discretion of the yjuef how 
Court by injunction, temporary or perpetual. granted. 

53. Temporary iniunctiws are such as are to continue Temporary 

injunctions, 
until a specified time, or until the further order of the Court. 

They may be granted at ai^ period of a suit, and are regu- 
lated by the Code of Civil Frooedure.(l) 

. A perpetual injunction can only be granted by the decree Perpetual 
made at the hearing and upon the merits of the suit : the 
defendant is thereby perpetually enjoined from the assertion 
of a right, or from the commission of an act, which would be 
contrary to the rights of the plaintiff. 

(1) This reference should now be read as applying to Act XIY of 
1882— see b. 8 of that Act. 
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CHAPTER X. 

Of Perpetual Injunctions. 

54. Subject to the other provisions contained in, or re- 
ferred to by, this Chapter, a perpetual injunction may be 
granted to prevent the breach of an obligation existing in 
favour of the applicant, whether expressly or by implica- 
tion. 

When such obligation arises from contract, the Court shal^ 
be guided by the rules and provisions contained in Chapter 
II of this Act. 

When the defendant invades or threatens to invade the 
plaintiff's right to, or enjoyment of, property, the Court 
may grant a perpetual injunction in the following cases 
(namely) ; — 

(a) where the defendant is trustee of the property for 

the plaintiff ; 
(6) where there exists no standard for ascertaining the 
actual damage caused, or likely to be caused, by 
the invasion ; 

(c) where the invasion is such that pecuniary compen- 

sation would not afford adequate relief ; 

(d) where it is probable that pecuniary compensation 

cannot be got for the invasion ; 

(e) where the injanction is necessary to prevent a 

multiplicity of judicial proceedings. 
Explanation. — For the purpose of this section a trade- 
mark is property. 

, Illustrations, 

(a) A lets certain land to B, and B contracts not to dig sand or gravel 
thereout. A may sue for an injunction to restrain B from digging in 
violation of his contract. 

(b) A trustee threatens a breach of trust* ' His oo*trustees, if any, 
should, and the beneficial owners may, sue for an injunction to prevent 
the breach* 

(c) The Directors of a public company are about to pay a dividend 
out of capital or borrowed money. Any of the shareholders may sue 
for an injanction to restrain them« 
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(d) The Directors of a fire and lif Q-insnranoe company are abont to 
engage in marine insurances. Any of the shareholders may soe for an 
injanction to restrain them. 

(e) A, an executor, through misconduct or insolvency, is bring^g the 
property of the deceased into danger. The Court may grant an injunc- 
tion to restrain him from getting in the assets. 

(f) A, a trustee for B, is about to make an imprudent sale of a small 
part of the trust-property. B may sue for an injunction to restrain 
the sale, even though compensation in money would have afforded him 
adequate relief. 

(g) A makes a settlement (not founded on marriage or other valuable 
consideration) of an estate on B and his children. A then contracts to 
sell the estate to G. B or any of his children may sue for an injunction 
to restrain the sale. 

(h) In the cou^e of A's employment as a vakil, certain papers 
belonging to his client, B, come into his possession. A threatens to 
make these papers public, or to communicate their contents to a 
stranger. B may sue for an injuction to restrain A from so doing. 

(i) A is B*s medical adviser. He demands money of B which B 
declines to pay. A then threatens to make known the effect of B's 
communications to him as a patient. This is contrary to A's duty, and 
B may sue for an injunction to restrain him from so doing. 

(j) A, the owner of two adjoining houses, lets one to B and afterwards 
lets the other to G. A and C begin to make such alterations in the 
house let to as will prevent the comfortable enjoyment of the house 
let to B. B may sue for an injunction to restrain them from so doing. 

(k) A lets certain arable lands to B for purposes of husbandry, but 
without any express contract as to the mode of cultivation. Contrary 
to the mode of cultivation customary in the district, B threatens to sow 
the lands with seed injurious thereto and requiring many years to 
eradicate. A may sue for an injunction to restrain B from sowing the 
lands in contravention of his implied contract to use them in a husband- 
like manner. 

(l) A, B and C are partners, the partnership being determinable 
at will. A threatens to do an act tending to the destruction of the 
partnership-property. B and G may, without seeking a dissolution of 
the partnership, sue for an injunction to restrain A from doing the act. 

(m) A, a Hindu widow in possession of her deceased husband's pro- 
perty, commits destruction of the property without any cause sufficient 
to justify her in so doing. The heir-expectant may sue for an injunc- 
tion to restrain her. 

{n) A, B and are members of an uudivided Hindu family. A cuts 
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timber growing on the family-property^ and threatens to destroy part 
. of the family-house and to sell some of the f amily-ntensils. B and 
may sue for an injunction to restrain him. 

(o) A, the owner of certain houses in Oaloutta, becomes insolvent. 
B buys them from the Official Assignee and enters into possession. A 
persists in trespassing on and damaging the houses, and B is thereby 
compelled, at considerable expense, to employ men to protect the 
possession. B may sue for an injunction to restrain further acts of 
trespass. 

(p) The inhabitants of a village claim a right of way over A's land. 
In a suit against several of theM, A obtains a declaratory decree that 
his land is subject to no such right. Afterwards each of the other 
villagers sues A for obstructing hig alleged right of way over the land. 
A may sue for an injunction to restrain them. 

(q) A, in an administration-suit to which a creditor, B, is not a party, 
obtains a decree for the administration of C's assets. B proceeds against 
C's estate for his debt. A may sue for an injunction to restrain B. 

(r) A and B are in possession of contiguous lands and of the mines 
underneath them. A works his mine so as to extend under B*s mine 
and threatens to remove certain pillars which help to support B*s mine. 
B may sue for an injunction to restrain him from so doing. 

(s) A rings bells or makes some other unnecessary noise so near a 
house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restraining 
A from making the noise. 

(t) A pollutes the air with smoke so as to interfere materially with 
the physical comfort of B and 0, who carry on business in a neighbour- 
ing house. B and G may sue for an injunction to restrain the pollution. 

(u) A infringes B's patent. If the Court is satisfied that the patent 
is valid and has been infringed, B may obtain an injunction to restrain 
the infringement. 

(v) A pirates B's copyright. B may obtain an injunction to restrain 
the piracy, unless the work pf which copyright is claimed is libellous 
or obscene. 

(w) A improperly uses the trademark of B. B may obtain an in- 
junction to restrain the user, provided that B's use of the trademark 
is honest. 

(x) A, a tradesman, holds out B as his partner against the wish and 
without the authority of B. B may sue for an injunction to restrain 
A from so doing. 

(y) A, a very eminent man, writes letters on family-topics to B, 
After the death of A and B, C, who is B's residuary legatee, proposes 
to make money by publishing A's letters. D, who is A's executor, has 
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a property in the letters, and may sue for an injonOtiOn to restrain G 
from publishing them. 

(z) A carries on a manufactory and B is his assistant* In the course 
of his bnsiness, A imparts to B a secret process of value. B afterwards 
demands money of A, threatening, in case of refusal, to disclose the 
process to G, a rival manufacturer. A may sue for an injunction to 
restrain B from disclosiog the process. 

55. When, to prevent the breach of an obligation, it is Mandatory 
necessary to compel the performance of certain acts which 
the Court is capable o^ enforcing, the Court may in its discre- 
tion grant an injunction to prevent ther breach complained of, 
and also to compel performance of the requisite acts. 

Illustrations, 

* (a) A, by new buildings^, obstructs lights to the access and use of 
which B has acquired a right under the Indian Limitation Act, 1877,^1 ) 
Part IV. B may obtain an injunction, not only to restrain A from 
going on with the buildings, but also to pull down so much of them as 
obstructs B*s lights. 

(h) A builds a house with eaves projecting over B*8 land. B may 
8ue for an injunction to pull down so much of the eaves as so project. 
' (c) In the case put as illustration (i) to section 54, the Gourt may 
also order all written communications made by B, as patient, to A, as 
medical adviser, to be destroyed. 

(d) In the case put as illustration (y) to section 54, the Gourt may 
also order A's letters to be destroyed. 

(e) A threatens to publish statements concemiug B which would be 
punishable under Chapter XXI of the Indian Penal Gode. The 
Court may grant an injunction to restrain the publication, even though 
it may be shown not to be injurious to B*s property. 

(/) A, being B*s medical adviser, threatens to publish B's written 
communications with him, showmg that B has led aa immoral life. 
B may obtain an injunction to restrain the publication. 

(g) In the cases put as illustrations (v) and (w) to section 64, and 
as illustrations (e) and (f ) to this section, the Court may also order 
the copies produced by piracy, and the trademarks, statements and 
communications, therein respectively mentioned, to be given up or 
destroyed. 

(1) The reference to Aot IX of 1871 is altered in accordance with Act 
3CV of 1877, s. 2-- 

. 41 
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Ib^unoiion QQ ^ injunction cannot be granted— 



refused. 



(a) to stay a judicial proceeding pending at tbe institu- 

tion of tbe suit in wbicb the injunction is sought, 
unless such restraint is necessary to prevent a 
multiplicity of proceedings ; 

(b) to stay proceedings in a Court not subordinate to 

that from wbicb tbe injunction is' sought ; 

(c) to restrain persons from applying to any legislative 

body ; 

(d) to interfere with the public duties of any department 

of tbe Government of India or tbe Local Govern- 
ment, of with tbe sovereign acts of a Foreign 
Government; 

(e) to stay proceedings in any criminal matter ; 

(f) to prevent the breach of a contract tbe performance 

of wbicb would not be specifically enforced ; 

(g) to prevent, on tbe ground of nuisance, an act of 

which it is not reasonably clear that it will be a 
nuisance ; 

(h) to prevent a continuing breach in wbicb the appli- 
cant has acquiesced ; 

(i) when equally efficacious relief can certainly be ob- 
tained by any other usual mode of proceeding, 
except in case of breach of trust ; 

(j) when tbe conduct of tbe applicant or bis agents has 
been such as to disentitle him to the assistance of 
the Court ; 

(h) where tbe applicant has no personal interest in tbe 
matter. 

IllustraUons, 

(a) A seeks an injunction to restrain his partner, B, from receiving 
the partnership-debts and effects. It appears that A had improperly 
possessed himself of the books of the firm and ref ased B -access to them. 
The Court will refuse the injunction. 

(h) A manufactures and sells crucibles, designating them as *^ pat^t 
plumbago crucibles,*' though, in fact, they have nerer been patented^ 
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B pirates the designation. A cannot obtain an injonotion to restrain 
the piracy. 

(c) A sells an article called " Mexican Balm/' stating that it is com- 
ponnded of diyers rare essences, and has sovereign medicinal qualities. 
B commences to sell a similar article to which he gives a name and de- 
scription such as to lead people into the belief that they are baying ^ 
A*s Mexican Balm, A sues B for an injunction to restrain the sale. 
B shows that A's Mexican Balm consists of nothing bnt scented hog's 
lard. A's nse of his description is not an honest one and he cannot 
obtain an injunction. 

57» Notwithstanding section 56, clause (/), where a con- Injunction 
tract comprises an affirmative agreement to do a certain act, negative 
coupled with a negative agreement, express or implied, not a^^®®""®^** 
to do a certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agreement 
shall not preclude it from granting an injunction to perform 
the negative agreement : provided that the applicant has not 
failed to perform the contract so far as it is binding on him* 

Illustrations, 

(a) A contracts to sell to B for Bs. 1,CXX) the good- will of a certain 
business unconnected with business-premises, and further agrees not 
to carry on that business in Calcutta* B pays A the Bs. 1,000 but A 
carries on the business in Calcutta* The Gourt cannot compel A to send 
his customers to B, but B may obtain an injunction restraining A from 
carrying on the business in Calcutta. 

(6) A contracts to sell to B the good-will of a business. A tHen sets up 
a similar business close by B's shop, and solicits his old customers to 
deal with him. This is contrary to his implied contract, and B may 
obtain an injunction to restrain A from soliciting the customers, and 
from doing any act whereby their good-will may be withdrawn from B* 

(c) A contracts with B to sing for twelve months at B's theatre and 
not to sing in public elsewhere. B cannot obtain specific performance 
of the contract to sing, but he is entitled to an injunction restraining 
A from singing at any other place of public entertainment* 

(4) B contracts with A that he will serve him faithfully for twelve 
months as a clerk. A is not entitled to a decree for specific performance 
of this contract. But he is entitled to an injunction restraining B from 
serving a rival house as clerk. 

(e) A contlracts with B that^ in consideration of Bs. 1,000 to be ptdd 



Digitized by 



Google 



824 APPEKi>IXE8 tl AKD Yit. 

to hhn by B on a day fixed, he will nok let np a certain bxudnesB within 
a specified distance. B fails to pay the money. A cannofc be restrained 
f «om carrying on the business within the specified distance. 
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THE CRIMINAL PEOOEDURE ^ODE, 1898.W 

(ACT No. V OP 1898), 

Section 147. 

c^mg***e^- ^*''* ^^*«^®ver any such Magistrate(2) is satisfied as 
ments, &o, af oresaidC^) that a dispute likely to cause a breach of the peace 
exists conceming the right of use of any land or water (in- 
eluding any right of way or other easement over the same) 
within the local limits of his jurisdiction, he may inquire 
ihto the matter in manner provided by Section 14i5 ; and 
may, if it appears to him that such, right exists, make an 
order permitting such thing to be done, or directing that such 
thing shall not be done, as the case may be, until the person 
objecting to such thing being done, or claiming that such 
thing may be done, obtains tbe decision of a .competent 
Court adjudging him to be entitled to prevent the doing of, or 
to do, such thing, as the case may be : 

Provided that no order shall be passed under this section 
pei^mitting the doing of anything where the right to do such 
thing is exerciseable at all times of the year, unless such 
right haa been exercised within three months next before the 
institution of the inquiry j or, where the right is exerciseable 
only at particular seasons or on particular occasions, unless 
the right has been exercised during the last of such seasons 
or occasions before such institution. 

The e;cpresBion *' tangible immoveable property ".in Sections 145 and 
147 of the Code of 1882 is replaced by the words "land or water" in 

(1) Comes into force on the first day of July 1898 (See Sec 1). 

(2) A District Magistrate, Sab-diyisional Magistrate or Magistrate 
of the first class : see s. 146« 

(3) €r<»Q a police report or other infonnation i see s, 14& 



Digitized by 



Google 



Ai'pBNDix vii. 82S 

the corresponding Sections 145 and 147 of the new Code of 1898 and 
S« 145 of the new Code contains this definition of the words ''land or 
water ": — 

" For the purposes of this section the expression " land or water " 
includes buildings, markets, fisheries, crops or other produce of land, 
and the rents or profits of any such property/' 

The corresponding section of the Criminal Procedure Gode of 1882 
is as follows :— 

147. Whenever any sucli Magistrate is satisfied as t>i^tes con- 
aforesaid that a dispute likely to canse a breach of the ments, &c. 
peace exists concerning the right to do. or prevent the doing 
of anything in or upon any tangible immoveable property (1) 
situate within the local limits of his jurisdiction, he may 
inquire into the matter ; and may, if it appears to him that 
such right exists, make an order permitting such thing to 
be done, or directing that such thing shall not be done, as 
the case may be, until the person objecting to such thing 
being done or claiming that such thing may be done, obtains 
the decision of a competent Civil Court adjudging him to be 
entitled to prevent the doing of, or to do, such thing, as the 
case may be :(2) 

Provided that no order shall be passed under this section 
permitting the doing of anything where the right to do such 
thing is exerciseable at all times of the year, unless such 
right has been exercised within three months next before 
the institution of the inquiry ; or, where the right is exer- 
ciseable only at particular seasons, unless the right has been 
exercised during the season next before such institution. 

(1) These words were held to include a right of fishing and taking 
fish, and any other profit d prendre : Dukhi Mullah v. Haltoay, I. L. R., 
23 Gal. 55 ; Kali Xieeen Tagore v. Anund Chunder Boyf I. L* B., 28 Gal. 
557. 

(2) Bathoo Lai v. Domi Lai, I. L. R*, 21 Gal. 727. 
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a:bandonment 

of easement. See Belease. 

ABATEMENT 

of wrongful obstruction to easement, unlawful under Ease- 
ments Act, 245. 
allowed by English law, within certain limits, 245. 
and bylaw of India where Easements Act not in force, 245. 

ACOESSOBY BIGHTS 

rights to do acts necessary to secure full enjoyment of ease- 
ment called, 181. 
are incidental to easements, 181 — 184. 
must be so exercised as to cause least possible inconvenience 

to servient owner, 181, 182, 183. 
dominant owner's liability to repair damage caused by such 
acts, 181. 

his liability to bear expense of doing such acts, 184. 
disturbance of, right to sue for compensation for, 183, 206. 
governed by same rules as those applying to such suits for 
disturbance of easements, 206. 8ee Distxjebance of 
Easements. 
exercise of, does not prevent extinguishment of easement by 

non-exercise of latter for twenty years, 273. 
are extinguished by extinguishment of their easement, 279. 
See aho Mine— Bepair— Way. 
ACQUIESCENCE 

by burdened owner, in prescriptive claims, proof of, 21. 
inferable from non-interruption to user, 92—97. 
question whether so inferable in cases of support, 

126—130. 
when not so inferable, 92,-97, 128, 129, 130. 
not inferable, when he has no knowledge or means of 
l^nowledge of user, 97, 128, 129, 130^ 
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AOQUIESOBNOE— con<inM€(l. 

by benefited owner, in obstruction to prescriptivo enjoy- 
ment, 88, 89, 118, 119, 120. 
by dominant owner, may disentitle him to relief by injunc- 
tion, 229, 236, 236. 

See also Pebscription. 
ACQUISITION OF EASEMENTS 

by Act or enactment of Legislature, not relating to pre- 
scriptive acquisition. 8ee Leoislatubb. 
by Act or enactment relating to prescriptive acquisition. 
See Limitation Acts— Peescbiption— Statute 2 <fc 3 Will. 
IV, c. 71. 
by grant, express or implied. See Geint op Easemekt— 

Insteument. 
by covenant. See Covenant. 

by, or on behalf of, whom &isements are acquirable, 69 — 71. 
by co-owner of tenement, 66, 71, 72. 
by reservation, express or implied, on transfers of tenements. 

See BfiSEEVATioN op Easements. 
on partition of property. See Paetition. 
by prescription. See Pebscbiption. 
by immemorial user. See Immemoeial Usee. 
by presumption of lost grant. See Geant. 
by custom. See Custom. 
by inheriting or otherwise by operation of law acquiring 

dominant tenement, 170. And eee Teanspbe. 
not precluded by exercise of easement happening to involve 
benefit to third person's tenement also, 175, 176. 
See also Tenant. 
ACTS 

VI of 1857. Bee Land AcQUisrtioN Act, VI of 1857. 
I of 1868. 

s.2(5),46. , 
X of 1870. See Land Acquisition Act, X of 1870. 

IX of 1871. See Limitation Act, IX of 1871 [and eee 
Appendix III, page 308]. 

I of 1872. See Evidence Act. 

X of 1876 (Bombliy), Bombay Bbvenub Jueisdiction Act, 

8. 4 (/), 147, 148. 
I of 1877. See Spbcihc Bsuep Act. 
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ACTS— confinwecK. 

III of 1877. See Rboi&tka.tion Act. 

XV of 1877. See Limitation Act, XV of 1877 land $eo 
Appendix IV, page 310]. 

IV of 1882. See T&iNSfEa of Peopbbtt Act. 

V of 1882, See Easements Act. 

XIV of 1882. See Civil Pbocedure Code. 
VIII of 1891, 1, 85. And $ee Apfbndec I (p. 307). 
I of 1894. See Land Acquisition Act, I of 1894. 
X of 1897. 

s. 3, (26), 46. 
V of 1898. /S^de Cbiminal FsocEDiTBE Cods [ami «Bd Appik- 
Dix VII, page 324]. 
See aUo Legislature. 
-ACTS OF PARLIAMENT. See Statutes. 
AFFIRMATIVE EASEMENT. See PosiTin Easement. 
AGREEMENT. See Contract — Covenant— Pbesceiption. 
AIR 

purity of, natural right to, of landowners, 22. 

extent of, 24—26. 
natural right of owner of land to, is to access of air vertioally 
thereto, 22. 
does not extend to access of air passing thereto over land 
of another, 26. 
right to, as an easement, 

cannot be acquired by prescription except for windows 
or other apertures for reception of air, 23, 97, 153—158. 
door may be aperture for reception of air, 193. 
cannot be so acquired for windmill nor for chimney, 

23, 24, 97, 154, 155, 156. 
nor to open space of ground, 153. 
for what reason, 96, 97, 157. 
access must be through defined channel or orifice, 
157, 158. 
but easement of undefined or general current of air to 
land or premises can be acquired by grant or C0T«* 
nant, express or implied, 54, 156. 
extent of, how determined, 187, 188, 190. 

when created by grant by instrument^ 187, 188, 190, 

43 
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AIE-*con/inu6(2. 

when acquired by prescription, 188. 
distorbance of, right to sue for compensation for, 206, 
207, 213—216. 
difference between English law and law introduced 
by Easements Act, 214, 215, 216. 
injunction, discretion to grant in air cases, question 
whether difference between town and country houses 
affecting, 237. 
easement to pollute, extent of prescriptive, how determined, 
188. 
See also DiSTUBBiifCE of Easekents— Injunction— Pre- 
scription. 
ALLUVION. See Extent op Easements— Revival. 
APEETUEE 

in building for reception of light or air. See Air^-Door— 
Light— Window. 

APPAEENT AND CONTINUOUS EASEMENTS. 

created on severance of properfcy, by implied grant or reser- 
vation, 72—74, 77—83, 86, 171, 172. 
unless there is express or implied agreement to contrary, 

72, 80-83, 171, 172. 
not impliedly reserved in favour of grantor by English 
law, 83, 84. 

nor by law of India where Easements Act not in 
force, 84. 
when dominant and servient tenements transferred 

simultaneously, 74, 85, 86, 87. 
dootrine applies to testamentary transfers as well as to 
those inter vivos, 72, 85, 86. 
See also Extent or Easements- Grant of Easements— 
Instr^ment—Quasi-Easements- Transfer. 

APPAEBNT EASEMENT 
definition of, 19. 
See also Apparent and Continuous Easements. 

"APPUETENANCES " ; " APPUETENANT." flfee Instrument. 
BOUGH 
. of tree projecting over neighbour's land, easement to have, 
not acquirable by prescription, 131, 182, 184, 
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BSANCH. See Botjgh, 

BUILDINa. 

right of landowner to erect, on his land, easements restrict- 
ing, 21—24. 

meaning of the word, as used in Easements Acts, s. 15,125, 
131. 
as nsed in English Prescription Act, s. 8, 125, 126. 

easement to have building maintained as shelter not acquir* 
able by prescription, 160. 

See also Ea.ves— Light— Peescription— Revival— Stobbi— 
Support. 

CIVIL PROCEDURE C0I>J3 (ACT XIV op 1882) 
s. 43, 218. 
s. 260, 244. 
ch. xxzv., 244. 

COMPENSATION. See Accessory Rights— -Disturbance op 
Easements. 

CONDITION 

easement may be subject to a, either precedent or subse- 
quent, 21, 262. 
See also Extinguishment op Easements. 

CONSENT. See Covenant— Prescription. 

CONSTRUCTION 

of instruments of transfer. See Instrument. 

made in pursuance of statutory powers. See Legisi.atubi. 
of Statutes. See Legislature. 

CONTINUOUS EASEMENT 
definition of^ 18. 
See also Apparent and Continuous Easements. 

CONTRACT 

between dominant and servient owners controls ordinary 

law as to incidents of easements, 173. 
breach of, in revoking license, licensee's rights on, 296, 805, 

306. 
See aUo Covenant— Extent op Easements— Entinguishmsnt 

OP Easements— Instrument— Prescription. 

CONVEYANCE. See Grant— Instrument— Transpeb* 
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CONVEYANCING AND LAW OF PBOPEETY ACT, 1881, 
299. 
B. 2, 77. 

B. e, 58, 77, 78, 83, 171, 172,173. 
8. 18, 81. 

CO-OWNEB*. See AcquisiTioir of Easemints. 

OOEPOBATION 

can acquire easement by prescription, 145, 146, 150. 

COVENANT 

imposing positive obligation, does not confer easement, 8. 
imposing positive obligation involving expense, does not mn 
with land, B. 
nor bind even assignee with notice, 8. 
not to obstruct prospect, whether runs with land, by English 
law, 15, 16. 
binds purchaser with notice, 16. 
creation of easements by, 47. 
may operate as grant of easement, 47. 
by landlord creating easement in favour of tenant, 55, 56. 
preventing prescriptive acquisition of easement by enjoy- 
ment had thereunder, 88, 115—118. 
for quiet enjoyment, effect of, in suits for disturbance of ease*; 

ments of light or air, 242. 
restrictive, license to covenantor to do act on his property 

notwithstanding, 289. 
See also Frescrifiion. 
CBIMINAL PBOCEDUBB CODE (ACT V op 1898). 
8. 147, 245. 
And see Appendix VII. (page 324). 

CBIMINAL PBOCEDUBE CODE, ACT X op 1882* 
s. 147,245. 
And see Appendix VII. (page 325). 
CBOWN 

grant of private right of fishing in tidal waters navigable 

by public by, 66. 
easement not acquirable by prescription under Limitation 

Act XV of 1877 against, s&mble, 121. 
easement of light not acquirable under English Preieription 
Act against, 121,1 22« 
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CROWN— con^inuecL 
See also Government. 

CUSTOM 

acquisition of easements by local, 160 — 169. 

by fluctuating or variable body of persons, 146, 147, 148. 
must be by certain determinate perstms, 163, 164. 
cannot be by the public, t.e., by persons generally, 163. 
must be by inhabitants of definite and particular loca- 
lity, 160, 163, 164. 
reasonableness, definiteness, and other essentials of valid 
customs generally must be fulfilled, 164, 165, 168, 169. 
evidence proving customary easement, 1 61. 

is not evidence of prescriptive right, 161. 
easement cannot be acquired by, or if so acquired continue, 
if contrary to Act or enactment, 166, 166. • 
acquisition of statutory prescriptive easement held to 
annul inconsistent customary right, 165. 
privacy, easement of, acquirable by local, 14, 160, 161, 166, 

167,168. 
profit d prendre not acquirable, by English law, by, 168, 169. 
tenants by permanent occupancy right held entitled to 

customary easement against landlord, 169. 
incidents of customary easements not affected by ordinary 
law as to incidents of easements, 173. 

DAMAGE. See Accessoat Bights-^Distubbance or Easements. 

DAMAGES. See Accessobt Bights— Distuebakce of Easements. 

DECBEE 

imposition of easement by, 45, 173, 174. 

imposing easement, controls ordinary law as to incidents of 

easements, 173. 
division of dominant tenement made under, effect of, 199* 
revival of extinguished easement by, 283. 

DEED. See Grant— Insteument— License. • 

DILUVION, See Extent oe Easements. 

DISCONTINUOUS EASEMENT 
definition of, 19 

prescriptive user in case of, 105— 109^ 113* 
See also Pabscription* 
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DISTUEBANOB OF EASEMENTS, 204-245. 
by third person actionable, 206. 
right to sue for compenBation for, 206, 207. 

sabstantial damage must have been caused, 206« 
what is substantial damage, 206, 207, 217, 218. 
in case of easement of light, 207, 210, 211. 
in case of easement of air, 207, 214, 215, 216. 
who can sue, 206. 

damage caused by two or more persons jointly, 207, 208, 
question whether compensation awardable, where injury 

threatened but not yet committed, 208, 242, 243. 
reversioner when not entitled to sue, 208, 213. 
when entitled to sue, 206, 207, 208, 209, 213. 
suit when maintainable by dominant owner in possession, 
though no immediate damage sustained, 206, 207, 209, 
210, 218. 
injuctions to restrain, 224 — 245. See Injunction. 
See aUo Aie— Light^Support, 

DIVISION 

of dominant tenement into parts separately owned, effect of, 
199—203. 
See also Paetition. 

pOMlNANT OWNER 
definition of, 3. 

See alsQ Extint or Easements— Usee. 
DOMINANT TENEMENT 
definition of, 3. 

division of, into parts owned by different persons, effect of, 
199—203. 
See aho Extent op Easements— Extinguishment op Ease- 
ments—Revival. 
DOOR 

easement of access of light or of air through, 193. 

DRAIN. See Deainage— Stebam— Watee. 

DRAINAGE 

natural right of owner of land to drain or collect water thereiii 

not flowing in defined channel, 22, 29, 31, 32, 159. 
natural right of owner of upper land to natural drainage of 

natural water therefrom to lowelr land of another, 23, d8| 39. 
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DRAINAGE— coniintwcK. 

landowner's natural right to immunity from damage by 
artificial discharge of water by neighbouring owner, 39. 

EASEMENT 

definition of, in Act XV of 1877, repealed where Easements 

Act extends, 2. 
definition of, in Easements Act, 2—18. 
distinguished from natural rights of landowners in alieno 

aolo, 4. 
as used in Easements Act, and in Act XY of 1877, includes 

profit a prendre appurtenant, 3, 4. 
meaning of, in English law, 4. 

distinguished from profit a prendre, 4. 
must be attached to ownership or occupaticyi of immoveable 

property, 5. 
cannot be severed from dominant tenement, 5, 6. 
must be beneficial to dominant owner in his occupation or 

enjoyment of the dominant tenement, 5, 6, 7. 
must be attached to some specific immoveable property, 7. 
cannot be used for beneficial enjoyment of any tenement 

except the dominant tenement, 7. 
either entitles dominant owner to do, or obliges servient 

owner not to do, something in servient tenement, 8, 9, 
is a right to some definite or particular user of, or enjoyment 

over, servient tenement, 8, 9. 
distinguished from interest in land or right of property, 

9—12. 
is a right in rem, 204, 206, 
difference between, and license, 284. 
servient tenement must be one of which domintot owner is 

not owner, 12, 13. 
what rights are acquirable as easements 3, 14 — 18. 
may be permanent or for a limited period, 21: 
may be exercisable only at certain times, 21. 

or only for a particular purpose, 21. 
may be subject' to a condition, precedent or subsequent, 21. 
easements are restrictions of rights of owners of immove- 
able property, either (1) their exclusive right of user of 

such property, or (2) their rights to natural advantages 

arising from its situation, 21—39, 
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EASEMENT— oon<intte(^. 

creation of, by grant or covenant, 40^69, 170—173. 

by whom easements acquirable, 69—72. 

two or more easements over same servient tenement may 

co-exist, 66—68. 
of necessity, 72, 73, 75—77, 87. 
apparent and continuous, implied grants and reservations of, 

72, 73, 74, 77-83, 171, 172. 
created by partition of joint immoveable property, 72, 73, 75, 

85. 
acquisition of, by prescription, 87 — 160. 
creation of, by custom, 160 — 169. 
transfer of, implied, on transfer or devolution of dominant 

tenement, 170—173. 
incidents of easements, 173—204. 
disturbance of easements, 204—245, 

rights of suit for compensation or injunction, far disturb- 
ance committed or threatened, 204—245. 
abatement of wrongful obstruction of easement, 245. 
Magistrates' jurisdiction in cases of disputes relating to 

claims to easements, 245. 
extinguishment of easements, 246—282, 289. 
abridgment of easement by grant of license, 289. 
suspension of easements, 269, 280, 281, 282. 
revival of extinguished and suspended easements, 269, 282, 

283. 
See also the other Titles in this Index. 

EASEMENTS ACT, THE INDIAN (V op 1882). 
local extent of, 1. 

extension of, to Bombay Presidency, N. W. P., and Ondh, 1 
laws and rights which are not affected by, 2. 
repeal of sees. 26, 27, of Act XV of 1877, and definition of 

" easement " therein, by, 2. 
non-statutory modes of prescriptive acquisition of easements 
not abolished by, 135. 
See also Pbesceiption. 

EASEMENTS OF NECESSITY 

when created on transfers, m^er vivos or testamentary, of 
immoveables, 72, 75 — 77, 83, 
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EASEMENTS OP NECESSITY— con^inwec?. 

when created on partition of joint property, 72, 75. 
nothing short of necessity suflBcient for creation of, 76, 11, 
extent of, how determined, 187, 188, 189. 
extinguishment of, by necessity ceasing to exist, 262. 
not extinguished by non-user for twenty years or more, 

273, 274. 
extinguished by unity of ownership revive on unity ceas- 
ing from whatever cause, 283. 
Sqq also Geant of Easements — Reservation op Ease- 
ments— User— Way. 

EAVES 

of house or other building, projecting over alienum solumf 18. 

ENJOYMENT 

period of, necessary for acquisition of easement by prescrip- 
tion, 87, 88, 89. 
where tenement over which easement claimed belongs to 

Grovemment, 89. 
before Limitation Act IX of 1871 came into force, 143, 
144, 145. 
in cases in the mufassal, 143, 144, 145. 
in cases in the Presidency Towns, 144, 145. 
in cases which arose respectively before and after 
Act XIV of 1859 came into force, 143, 144, 145. 
commencement of, in case of easement to pollute 
water, 89. 
character of, necessary for acquisition of easement by pre- 
scription, 87, 88, 89, 90-105, 115—120, 139. 
incase of discontinuous easements, !05 — 109. 
in cases of light, air, and support, 122 — 131. 
cessation of, for twenty years, extinguishment of easement 
by, — See Extin«uishment op Easements. 
See also Discontinuous Easement — Prescription — Sup- 
port — User. 

ESTOPPEL 

from denying grant of easement, 48, 49. 

EVIDENCE ACT 
s. 93, 190, 
8. 94, 190. 
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EVIDENCE ACT-^continued, 

8. 96, 190. 

B. 116»48. 
EXERCISE 

of easement. 8ee Easement — Enjoyment — Usia. 

EXTENT OP EASEMENTS 

extent of rights involved in easements, how determined, 
187—197. 
conti'act between the parties controls ordinary rules of 

law, 173, 189. 
easements of necessity, 187, 188, 189. 
all easements other than easements of necessity, 187. 
easements of way, 187, 190, 191, 192. 
easements of way created by express grant or reserva- 
' tion, 190, 191, 192. 
prescriptive easements of way, 192. 

easements of light acquired by grant through instrument, 
187, 188, 193, 194. 
acquired by prescription, 188, 
easements of air, acquired by grant through instru- 
ment, 187, 188, 190. 
acquired by prescription, 188. 
prescriptive easement to pollute water, 188, 196. 

to pollute air, 188, 196. 
all other prescriptive easements, 188, 196, 197. 
easements impliedly created, as being continuous and ap- 
parent, on severance of tenements. 189, 190. 
easements created by grant or reservation in writing, 

190, 191, 192. 
easements created by Act or enactment, 190 
addition to or alteration of dominant tenement, effect of, 197, 
198, 199. 
made by dominant owner, easement cannot be increased 

by, 197, 198, 199. 
addition from alluvion, when easement increased by, 197. 
diminution of dominant tenement by dilution, when ease. 

ment diminished by, 197. 
division of dominant tenement among different owners, effect 
of, 200-203. 
See also Instrument— Legislatube — User, 
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EXTINCTION OF EASEMENTS. See Extinguishment op 

Easements. 
EXTINGUISHMENT OF EASEMENTS 
by or under Act or enaotmenfc, 246—249. 

under Land Acquisition Act now in force, I of 1894, 247. 

dominant owner entitled to compensation, 247. 
question whether entitled to compensation for loss of 

benefit enjoyed de facto but not dejure, 249.- 
under Land Acquisation, Act X of 1870 (repealed), 247. 
under Land Acquisition VI of 1857 (repealed), 246, 247. 
under Lands Clauses Act, 8 and 9 Vict. c. 18, and Eail- 
ways Clauses Act, 1845, 247, 248, 249. 
dominant owner entitled to compensation for all 
damage resulting from loss of easement, 247, 248, 
249. 

whether otherwise legally recoverable or not, 247, 
248, 249. 
. of right of common of copyholder on enfranchisement, 
249, 260. 
by termination of grantor's interest in servient tenement, 

250, 251. 
by release, 251—261. 

dominant owner's power to release, 251. 

release may be as to part only of servient tenement, 251. 

express release, how made, 252. 

implied release, 251, 252. 

ty express authorization of disturbance, 251, 252, 

253, 254, 289. 
by implied authorization of disturbance, by English 

law, 253, 289. 
by permanent alteration in dominant tenement, 251, 
252, 255—261. 

provided it shew intention to abandon ease- 
ment, 251 , 252, 255— 261 . 
non-user of easement not per ae implied release, 
252, 274. 
but may be evidence of intention to release, 
261,274. 
by revocatioii, 261. 
by expiration of period for which easement limited, 262, 
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EXTINGUISHMENT OF EASEMENTS— coneinnee?. 

hy falfillment of condition subsequent to which easement 

subject, 262. 
by purpose, for which easement created, ceasing to exist, 262. 
of necessity, by necessity ceasing to exist, 262. 
by becoming useless to dominant owner, 262. 
by permanent alteration in dominant tenement, increasing 
burden 262, 263— 267. 
except where there was intention to contrary, 262, 263. 

and where injury to servient owner insignificant, 

263, 266. 
and in case of easement oi necessity, 263. 
and in case of easement of support, 263, 267. 
• by permanent alteration of servient tenement by vi$ major, 
268. 
exception in case of way of necessity, 268. 
by destruction of either dominant or servient tenement, 268, 
by unity of ownership of dominant and servient tenements. 
268, 269. 
ownership of both tenements must be absolute, 268, 269. 

and of both tenements in entirety, 268, 269. 
co-ownership of one with sole ownership of the other 
tenement, easement not extinguished by union of, 
269, 270. 
by non-user for twenty years, 272. 

in case of continuous easements, 272. 
in case of discontinuous easements, 272. 
saving where declaration registered under Registra- 
tion Act, 273. 
in case of easements limited as to place, times, or pur- 
pose of user, 273. 
extinction not prevented by reason that user impossible 

owing to suspension of easement, 273, 278, 279. 
other circumstances ineffectual to prevent extinction by. 

nou'user, 273. 
exception where non-user in pursuance of contract, 273. 

and in case of easements of necessity, 274 
user by one of co-owners of dominant tenement saves 

easement from extinction, 273, 274. 
easement of way continuous through several servient 
tenements deemed single easementi 274. 
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EXTINGUISHMENT OF EASEMBNTS-^n^inued 

by English law easement not extinguished by mere non- 
user for twenty years or more, 274, 276. 
but non-user may be evidence of release; 261, ^74, 

277. 
non-user together with acts or conduct may amount 
to implied release, 275—278. 
by law of Limitation after non-user for certain period, 279. 
accessory rights are extinguished by extinguishment of their 
easement, 279. 
8ee Light—Sbrvibnt Ownee— Way. 
FERRY 

right to a private, 18. 
suit lies under Specific Relief Act, s. 9, for recovery of 
possession of, 206. 
FISHERY. See Fishing, Peivatb Right op. 

FISHING, PRIVATE RIGHT OF 
in waters in alieno solo, 
aquisition of, in tidal waters navigable by public, 66. 
question whether suit lies under Specific Relief Act, s. 9. 

for recovery of possession of, 206. 
See also Paonr a Pkbndre. 
GENERAL CLAUSES ACT. See Acts I of 1868, and X of 1897. 
GENERAL WORDS. See Instrumint. 
GOVERNMENT 

certain rights of, in respect of waters, not affected by Ease- 
ments Act, 2. 
period of enjoyment necessary for acquisition of prescriptive 
easement against, 89, 121. 
See dUo Cbown. 
GRANT OF EASEMENT 

grant purporting but failing to be, but binding grantor 

personally, 17. 
easement not acquirable by prescription may be acquirable 

by grant, 18. 
by whom may be made, 40, 4?, 48. 
extent of power to make, 40, 47, 48. 

where grantor is lessee or his other limited interest, 69. 
how made, 46, 47. 
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GRANT OF BASEMENTr-coneinitei. 

by English law mnst be made by deed, 46, 291. 

but oral agreement part-performed is enforceable, 4S. 
by law of India when must be made by registered instru- 
ment, 46. 

when can be made orally, 46, 47. 
covenant may operate as, 47. 
may be legal and valid in part only, 48. 
' by person not entitled, but afterwards acquiring title, to 

tenement over which easement professedly granted, 48. 
to person having limited interest, but afterwards acquiring 

greater interest, in dominant tenement, 49. 
implied grants, 

from terms of instrument of transfer of immoveable 

property, 48 — 50. 
from purpose of transfer of immoveable property, 50, 51, 
53,64, 
of easement of support, on transfers of surface 

stratum, 50, 51. 
where such transfer is for construction of railway, 

50—53. 
efEect of Railways Clauses Consolidation Act, 1845, 
when applicable, 51 — 53. 
on transfers of immoveable property, of easements an- 
nexed thereto, 54. 

of apparent and continuous easements over 

, other property of transferor, 72, 77 — 83, 172. 
of easements over other property of transferor, 
whether continuous and apparent or not, by 
English law, 78,171, 172, 173. 
of easements of necessity, 72 — 77. 
express grants, 

by lessee to extent of duration of lease, 40, 56. 
by one of two lessees of different tenements under same 
landlord to the other, 56, 57. 

such grant may be presumed to have been made, 56, 
57. 
construction of instruments, 57—66, 186, 187. 

meaning and ofEect of general words, 57 — 64, 77, 78, 
171, 172, 173. 
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GRANT OP EASEMENT— cowftmcec?. 

general words imported by implication into instru- 
ments by Conveyancing and Law of Property Act, 
1881, 77, 78, 171, 172, 173. 

unless contrary intention expressed in instru- 
ment, 77, 78, 171, 172. 
effect of the Act, as compared with statutory 
law of India, 172. 
questions whether interest in property or easement or 
license granted by terms of instrument, 66, 66. 
by landlord to tenant, 13, 66, 56, 111. 
by servient owner, of subsequent or subordinate easement, 

66—68. 
by lessor, over property leased, 68, 69, 
by mortgagor, over property mortgaged, 68, 69. 
presumption of lost, 136, 137. 

raised by twenty years user, 137. 
character of user required for raising, 139. 
acquisition df easements by, not abolished b^ Limitation 
Act IX of 1871, 136, 139, 140. 
nor by Limitation Act XV of 1877, 136, 140. 
nor by Easements Act, 136, 140. 
nor by English Prescription Act, 140. 
whether a piesumption of fact or of law, 140 — 143. 
how rebuttable, 140— -143. 

easements cannot be acquired by grant, in derogation of 
public right, 149. 
nor where easement would be contrary t'o provisions of 
Act or enactment, 149, 160. 
See aUo Acquisition op Easements— Instrument — Mines — 
Prescription — Road^Servient Owner — Wat. 

GRAZING 

right of free, on Government waste lands, acquirable by pre- 
scription or custom by inhabitants of village in Bombay 
Presidency, 146, 147. 
claims to such right against Government not cognizable 
by Civil Courts, 147, 148. 
right of, appendant or appurtenant, apportionable on sever- 
ance of dominant tenement, 200. 
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GROSS, RIGHTS IN, 
. (other than licenses) are not affected by Easements Act, 2. 

profits a prencl/re in gross are acquirable under Act XV of 
1877, 5. 

distinguished from easements, 5, 169. 

two or more, over same tenement, may co-exist, 68. 

acquired by custom, 169. 

IMMEMORIAL USER 

acquisition of easements by, 135. 
user for period of living memory, 136, 136. 
user for period of legal memory, i.e. from time of Richard I, 
136. 
presumption from user for twenty years, 137. 
character of enjoyment required for acquiring title by, 139. 
acquisition of easements by, not abolished by Limitation 
Act IX of 1871, 136, 139, 140. 
nor by Limitation Act XV of 1877, 135, 140. 
nor by Easements Act, 136, 140. 
not by English Prescription Act, 140. 
See also Peescription. 

INJUNCTION 

restraining disturbance of easement, 

when may be granted, 224, 226 — 246. 
where easement actually disturbed, 224. 
where disturbance threatened or intended, 224. 

Specific Relief Act, provisions of, relating to injunctions, 
discretion of Court subject to, 2^4. 

in cases of light. 8ee Ligbt. 

in cases of natural right to support, before damage sus- 
tained, 241, 242. 

in cases of easements of support, before damage sustained, 
242. 

reversioner when entitled and when not entitled to main- 
tain suit for, 213. 

mandatory injunctions, 237, 238, 239, 244, 246. 
direction as to execution of, 243. 

limited injunction (as to duration), 242. 

covenant for quiet enjoyment, effect of, 242. 

injunction and compensation awardable in same suit, 242. 
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enforcement of injimclioii* 243^ 244u 
interim or interlooutorjr injunetions^ 244* 245, 
mandatory, 244, 245. 
See aho LieHT. 
INSTRUMENTS 

of transfer of property, oongtruotion of, on question whether 
easement granted or reserved, 57 — 66. 
general words in, by whioh existing e^sem^ts pass, 

67—59, 171, 172. 
general words in, by which are granted easements burden- 
ing tenement retained by grantor, 58-^4, 171, 173, 173, 
*' appurtenances **, " appurtenant ", meaning and effect 

of the words, 57 — 59. 
questions whether interest in property or easement or 

license granted, or reserved, by terms of, 65. 
pass easements annexed to the property unless instru- 
ment provides contrary, 78, 170, 171, 172. 
and convert into easements in favor of transferee 
existing ^uan-easements, by English law, 78, 171, 
172, 173. 

only continuous and apparent ^t«aai-easementa under 
Easements Act, 172. 
general words impliedly contained in, by virtue of Con- 
veyancing and Law of Property Act, 1881| 58, 77, 78, 
171, 172, 173. 

conferring on grantee easements over property retain- 
ed by grantor, 58, 77, 78, 171. 172, 173. 
unless contrary intention expressed in transfer-in* 
strument, 58, 77,78, 171, 172, 
terms excluding operation of Act should be inserted 
in instrument, where contract for transfer stipulates 
easement not to be granted, 171, 172. 
or where transferor intends easement not to be 
granted, in cases of transfers not arising out of 
contract, 171, 172. 
creating easement, provisions of, control ordinary law ai to 

incidents of easement, 173. 
granting easements, construction of, as to extent of ease- 
ment granted, 190. 

44 
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INSTRUMENTS— con<tnwe(2. 

where language ambignouB or obscure, 190. 
construction of, on question whether profit d prendre or 
license granted, 285, 286. 
on question whether interest in property or license 

granted, 287, 288, 289. 
See aUo Extent of Easements. 

INTEREST 

in immovable property, easement distinguished from, 9—12. 

license distinguished from, 284, 285. 
See also Instrubibnt— Life Iniebest^Limited Basements. 

INTERRUPTION 

to prescriptive enjoyment, 87, 88, 89, 92—97. 
what constitutes, 88, 89. 

in cases of positive and negative easements, how differs, 
92, 93. 
See aUo Prescriftion. 

IRRIGATION 

riparian owner's natural right to use water of stream, lake 

or pond for, 23, 33, 34 
implied grant by landlord to tenant of supply of water for, 55. 

JALKAR. See Fishing, Private Right op. 

KUMKI RIGHT 

in South Oanara, character of, 289. 

LAKE 

natural. See Water. 

LAND ACQUISITION ACT, I of 1894. 
Bs. 3, 16, 17, 247. 
8S. 16, 24, 249. 

extinguishment of easements by, 247. 
See also Extinguishment o? Easements. 

LAND ACQUISITION ACT, X oi 1870, 75. 
ss. 3, 16, 17, 247. 
extinguishment of easements under, 247. 

LAND ACQUISITION ACT, VI o? 1867. 
8. 8, 246, 247. 
extinguishment of easements under, 246, 247. 
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LANDLOET) 

grant, express or implied, of easement against himself to 

tenant by, 55. 
covenant by, creating easement against himself in favour of 

tenant, 55, 56. 
grant by, of easement over tenement leased, 68, 69. 
See also Tenant. 

LANDS CLAUSES ACT, 1846 (8 & 9 Vict. c. 18). 
' 8. 68, 247. 

s. 81, 17L 

Sohed. A and B, 171. 

LEASE ^ 

for term of years, exclusion of period of tenure of burdened 
tetiement under, in prescriptive claims, 103, 104, 110, 112, 
114,115,150,151,152. 
license distinguished from, in miniag cases, 287, 288, 289. 

LEGISLATURE 

creation of easements by Act or enactment of, 40 — 4f5. 
acquisition of surface lands under statutory powers for con- 
structiou of railways or othe? works, 41—45. 
question whether surface owners have right to support 

from subjacent or adjacent lands, 41—45. 
construction of Acts in such cases, 41—45. 
question whether subjacent or adjacent owner entitled 
to compensation in lieu of working minerals required 
* to be left for support, 43 — 45. 

whether entitled to work such minerals though sub* 
sidenee caused thereby, 41—45. 
easements cannot be acquired if contrary to Act or enactment 

of, 149, 150. 
local custom impliedly overridden by Act or enactmenti 165. 
statutory prescriptive title to easement held to oust 
servient owner's conflicting customary right, 165. 
constructionof Act or enactment, creating easement, as to 
extent of easement granted, 190. 
where language ambiguous or obscure, 190. 
license cannot bo granted if infringement of statutory law 
involved, 290, 291. 
tifiSSEB. See l^EKANil* ^ 
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LESSOB. See Landloed. 

LIOEKSB 

to do acts in or on. immoveable property of licensor 
definition of , 2S4. 

a personal right, — not annexed to ownership or occupation 
of property, 284. 
therein differing from easement, 284, 
difference betwe^i, and interest in prq)erty, 284, 285. 
may be granted along with grant of interest in property^ 
. 284, 286. 

distinguished from lease or grant of property, 287« 288, ^9. 
in cases of grants of mining rights, 287, 288, 289. 
construction of instruments in such cases, 287« 288, 289. 
difference between, «nd profit a prendre^ 285, 286. 
not a right in rem, and confers no right of action against 
third persons, 286, 287. 

even in case of eiclusive license, 287. 
distinguished from license to person to do on his own 
property act otherwise unlawful by reason of easement or 
restrictive covenant, 289. 
who can grant, and to what extent, 269. 

one of two or more tenants in common, extent of granting 

power of, 289, 290. 
restrictions on granting power imposed by Act or enact- 
ment, 290,291. 
grant of, may be express or implied, 291. 
express grant of, how may be made, 291, 292. 
implied grant of, 292. 

What purports to be grant of easement, but not made as re* 
quired by law, may create license, though failing to create 
easement, 291. 
licenses necessary for enjoyment of interest or right impliedly 
iattaoh thereto, 292, $93. 
. Btioh licenses ^called accessory licenses, 292. 
not transferable, unless intention to contrary expressed or 
impUed, 293, 294. 
except in case of license to attend public entertainmenti 
293. 
not exercisable by licensee's servants or agents, in absence 
of such intention, 293i 
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licensor's duty to disclose defects in property, 294i. 

not to do acts rendering property dangerous, 294. 
not binding on transferee of property afEected, 2^4 295. 
revocation of, 295—306. 
is revocable, 295. 

unless combined with a valid transfer (still in force) of 

property, 292, 295, 296, 297. 
or licensee has pursuant to it executed a work involving 
expense, 295, 300. 
revocable notwithstanding granted for consideration, 292, 

295, 296. 
revocable though granted by deed;. 291, 292, 296. 
revocable notwithstanding revocation involves breach of con- 
tract between the parties, 305. 
but subject to right in licensee to recover compensation 
for breach of contract, 296, 305, 306. 
revocation may be express or implied, 300. 
revocation by alienation of property subjected to license, 301. 
by licensor obstructing its exwcise, 300, 301. 
by termination of licensor's interest in property sub- 
jected, 302. 
by release by licensee, express or imjdied, 302. 
by expiration of period for which license granted, 302. 
by fulfillment of condition subsequent ^iio which license 

subject, 302. 
by destruction or alteration by vis major of property 

subjected, 302. 
by licensee acquiring property subjected, 302. 
where license granted for specified purpose, 303. 
where granted to licensee in specific capacity, 303. 
by non-user for twenty years, 303, 

except where non-user in pursuance of contract, 303. 
in case of accessory licenses, 303. 
licensee entitled on revocation to time for leaving atnd remov- 
ing goods from property subjected, 303, 304, 305, 
and to reasonable notice, by English law, 301, 302, 303, 
304 
LICENSEE. See Licensb. 

LIOENSOE. Bee IjTcbitsb* 
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LIFE INTEREST 

person entitled to, acquisition of easement by, 70. 
exclusion of period of tenure of burdened tenement for, in 
prescriptive claims, 103, 104, 110, 112, 114, 115, 150, 161, 152. 
See also Peescbiption. 

LIGHT 

natural right of owner of land to, is to access of light verti- 
cally thereto, 22. 

does not extend to access of light passing thereto over 
land of another, 26. 
easement of, 

acquirable under English Prescription Act by enjoyment 

prior to Act, 90. 
what constitutes prescriptive enjoyment of light, 123, 124, 
125. 
occupation of building not necessary, 123. 
nor completion of house internally so as to be fit for 

habitation, 123, 124. 
sufficient if house structurally completed, 123, 124. 
same cone of light must be commanded by window 
or other aperture for whole prescriptive period, 124, 
125. ^ 
admission of light through aperture need not be con- 
tinuous, 125. 
" ancient lights'* meaning of, 125. 

acquirable by prescription for any building under Ease* 
raents Act, 87, 125. 
only for dwelling-house, workshop, or building ejmdent 
generis under English Prescription Act, 125, 126. 
acquirable by prescription only for its reception through 
windows or other apertures therefor,jL53. 
not for its access to open space of ground, 153. 
door may be aperture for its reception, 193. 
alteration of use of dominant building, effect of, 178, 179. 
new building, erection of, in place of dominant building, 

effect of, 178, 179, 260, 261. 
alteration of plane of wall and windows of dominant build* 

ing, effect of, 179, 198, 260. 
extent of, where created by grant, 187, 188, 193, 194. 
where acquired by prescription, 188, 194, 195, 196. 
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LlGWV—conHnued. 

alteration of construction of window, without enlarging it, 

effect of, 195,196,198,199. 
cannot be increased by enlargement of window, 198. 
enlargement of dominant windows or addition of new 

windows not an excessive user of easement, 203, 204, 

264, 265, 266. 

though obstructipn to added windows or- portions pre- 
cluded by existing easement, 198, 204, 264, 265, 266. 
not extinguished by addition of new or enlargement of 

dominant window, 204, 260, 264, 265, 266. 

though obstruction to added window or portion pre- 
cluded by existing easement, 204, 260, 264, 265, 266. 
disturbance of, right to sue for compensation for, 206 
207,210,211,212. 
extent of the easement and extent of right to sue for 
its disturbance, provided by Easements Act, com- 
pared, 211. 
consideration of future probable use of dominant 
building allowed by English law, 211, 212. 

alteration by plaintiff of dominant building, contri- 
buting to obstruction,, no defence, 212. 

accession of light to dominant window aliunde no 
defence, 212. 

oblique obstruction, as well as opposite obstruction, 
actionable, 212. 

impossibility of obstructing newly opened windows 
or additions to dominant ones, without obstruct- 
ing dominant windows, no defence, 212. 
injunctions restraining disturbance of, 225 — ^241, 242, 243, 
244,245. 
if disturbance material, prohibitory injunction is 
granted, by English Courts, 226, 227, 228. 

unless laches of plaintiff or other special circum- 
stances desentitle him to such relief, 226, 228, 229. 

discretionary power to award damages in lieu of in- 
junction under Lord Cairns's Act, 227, 228, 229. 

whether injury material, a relative question, depend- 
ing on circumstances of each casoi 229, 
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LIGHT— coniwtte(J. 

Specific ^Relief Act, provisions of, relating to injunc- 
tions, discretion of Court subject to, 224, 232, 233, 
235,237,238. 
effect .of tbose provisions on discretionary power 
of Court, as held by Bombay High Court, in . 
eases Arising in Bombay Town, 230 — 236. 
houses in towns and houses in country, question 
whether difEerence between, affecting discretion 
to granj; in junction, 237. 
mandatory injunction to take down building, discre- 
tiojaary power to grant, 237. 

grounds ton which such injunction granted or re- 
f ufied, 237, 238, 239. 
future possible uses of the light, question as to ad- 
missibility of consideration of, 239. 
the 45 degrees rule, 240. 
enlargement of dominant windows, or addition of 

new onet, effect of, 212, 213. 
untenable defences to suits for, 212. 
covenant for quiet enjoyment, effect of, 242. 
mandatory injunction, direction as to execution of, 

243. 
enforcement of injunction, 243, 244, 
interim or interlocutory injunctions, 244, 245. 
mandatory, 244, 245. 
release of, when implied from taking down, or altering, 
dominant building, 251, 252, 257—261. 
when not implied from such acts, 251,252, 257—261. 
See aUo Distuhbance op Easbmbnts— Extent op Easemekts 
— Peescbiption. 

LIMITATION 

period of, when begins to run, in suits for damages for 

infringement of right to support, 28, 222. 
period of, what and when begins in suits for damages for 

obstructing way or watercourse, 216. 

for disturbances of easements other than last-mentioned, 
216, 217. 
period of, for suits, commencement of, where disturbance of 

easement continuous, 217. 
extinguishment of easements by law of, 279. 
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LIMITATION ACT, XV of 1877, 136, 139, 140, 166. And see 
Appendix IV (p. 310). 
Preamble, 96, 279. 

8. 3, definition of " easement", 2, 4, 6. 
s. 28, 217. 

8. 24 and III. (a), 222. 
8. 26, 2, 6, 94, 96, 99, 100, 104, 112, 113, 121, 131, 146, 166, 

164, 165, 174, 179. 211, 214. 
8. 27, 2, 161, 162. 
8. 28, 279. 

Sohed. II, Art. 86, 216, 217. 
Art. 37, 216. 
Art. 38, 216. 
Art. 144, 279. 
LIMITATION ACT, IX of 1871, 136, 139, 140, 144, 146. And see 
Appendix III (p. 308). 
8. 27, 2, 6, 94, 96, 100, 104, 112, 121, 131, 144, 166, 174, 179, 

211, 214. 
8.28,2,161. 

Sohed. n, Art. 146, 279. 
LIMITATION ACT, XIV of 1869. And see Appendix II (p. 307). 

s. 1, 8ub-8. 12, 143, 144 146, 279. 
LIMITATIONS, STATUTE OF, (ol actions). See Statuti 21 

James I, c. 16. 
LIMITED EASEMENTS 

in respect of duration, times when exercisable, and otherwise, 
21, 262. 
See also Extinguishment op Easements. 
LORD CAIRNS'S ACT (21 A 22 Vict, c 27), 227, 2?8, 230, 231, 
232. 

MINERALS. /S^ee Mines. 
MINES. 

rights and liabilities of mine-owner where surface land com- 
pulsorily acquired for railway or other work, 41 — 46, 61. 
under provisions of Railways Clauses Consolidation Act, 
1846, when made applicable, 61 — 63. 
grant to transferee of subjacent land for his mining purposes 
of certain rights in surface land, not entitling him to cause 
subsidence thereof, 49, 60. 

45 



Digitized by 



GoQgle 



854 INDEX. 

MINES— con<tnue<«. 

right to dig through surface for mining purposes carries 
right to erect on surface machinery and buildings neces- 
sary for such purposes, 182. 

grants or leases of mines or mineral^ distinguished from 
mining licenses, 287, 288, 289. 

See also Legislatukb — Support. 

MINING RIGHTS. /S^ee Mines. 
MORTGAGOR 

grant by, of easement over tenement mortgaged, 68, 69. 

NATURAL RIGHTS, OF LANDOWNERS, in alieno solo. 

definition of, 4, 

always of negative character, 20. 

instances of, 22 — 39. 

some easements are restrictions of, 21, 22, and foil. 

revive on extinction of easements restricting them, 23. 

disturbance of, not justiHed on ground ef public utility, 25. 
actionable, though.no damage actually sustained, 210 
218. 

See also Air— Drainage — Light— Noise — Sitppoet— Water. 
NECESSITY 

easements of. See Easements op Necessity — Wat. 

NEGATIVE EASEMENTS 
definition of, 2, 8, 9, 20. 
examples of, 20. 

easements created by covenant are usually, 47. 
See aUo Interruption. ' • 

NOISE 

right of house-owner not to be unduly molested by, 22. 
easement restricting such right, 21, 22. 
not acquirable by prescription unless noise actionable 

nuisance, 92, 120. 
when user becomes effectual for acquisition of such ease- 
ment by prescription, 92, 120. 
NON-APPARENT EASEMENT 

definition of, 19. 
NON-ENJOYMENT 

of easement, extinguishment of easement by. See Extin- 
guishment op. Easement. 
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NON-USER 

effect of. See Extinguishment oi Easement. 

OBSTRUCTION 

See Abatement— DisTUBBANCE— Light— Peescription — Usbb 
— ^Wateb — Way. 

OCCUPIER 

can have easement, 2, 3, 70. 

can acquire prescriptive easement on behalf of owner of tene- 
ment, 69. 

can maintain suit for disturbance of easement, 206, 224. 

See also Tenant. 
OWNER . . 

eusements acquirable by or on behalf of, 69^71. 

meaning of the word, as used in Easements Act, 70, 270, 271. 

fifee also Co- Owner — Prescription— Reversioner.. 

PARTITION 

creation of easements on, 72, 73, 7.'>, 85. 
See aUo Division. 

PASTURAGE 

See Grazing — Prescription. 
PEW 

right to a, annexed to ownership of a house, is an ease- 
ment, 12. 
acquisition by prescription of easement to a, 137, 138, 139. 
prescription involves presumption of lost faculty grant- 
ed, 137. 
what must be proved in order to raise such presump- 
tion, 138, 139. 

undisturbed possession for period of living memory 

alone insufficient, 138, 1 39. 
some acts of assertion of ownership must also be 

proved, 138, 139. 
such presumption may be raised, noiiwithstanding 
original title shewn invalid, 137. 
easement-right to, apportionable on division of ownership of 
dominant house, 199, 200. 

PIPES 

right to lay and maintain, in aiieno solOt whether an ease- 
ment or an interest in land, 10, 11. 
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POLLUTION 

of air. See Aie. 

of water. See Wateu. 

POND 

natural. See Water. 

POSITIVE EASEMENTS 
definition of, 2, 8, 9, 20. 
examples of, 20. 

easements created by grant are ui3ually, 47. 
See also Inter&uption. 

PRESCRIPTION 

easement subsequent or subordinate to pre-existing easement 
acquirable by, 67, 68. . , . 

acquisition of easement by tenant or one having other limit- 
ed interest by, 69, 70, 71. 
acquisition of easements by, 87 — 160. 

Easements Act retrospective as to prescriptive period of en- 
joyment, 90. 
English Prescription Act, sec. 3, similarly retrospective, 90. 
period of enjoyment required for creation of easement by, 
87,88,89,121. 

when burdened tenement belongs to Government, 89, 121. 
before Limitation Act IX of 1871 came into force, 143, 
144, 145. 
in cases in the mufassal, 143, 144, 145. 
in cases in the Presidency Towns, 144, 145. 
in cases which arose respectively before and after 
Act XIV of 1859 came into force, 143, 144, 145. 
exclusion of period of life-interest or term of years in com- 
putation of prescriptive period, 103, 104, 110, 112, 114, 
115, 150, 151. 
only in cases of way and water under English Prescrip- 
tion Act, 103, 104, 110, 112, 114, 115, 150, 151; 
not in cases of light and air under Limitation Act IX 
ofl871, 15L 
enjoyment must be continued during excluded period, 151, 152. 
enjoyment must be peaceable, 87, 88. 
when enjoyment not peaceable, 90. 
enjoyment must be enjoyment of the benefit as an easement, 
87, 88, 90, 91. 
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JPEESOEIPTION— co»i«mt4e(^. 

what is such enjoyment, 90, 91. 
• - when benefited and burdened tenements owned by same 
person, prescription impossible, 90, 91. 
enjoyment must be uninterrupted, 87, 88, 89, 92 — 97* 

this implies acquiescence on part of burdened owner, 92 

■^97,159. 
and therefore knowledge or means of knowledge and 

ability to interrupt on his part, 92—97, 132. 
ability to interrupt must be ability to do so without un- 
. reasonable expense, 96, 97, 122, 132, 133, 134, 169. 

except in cases of light and support, 97, 122, 123, 132. 
interruption as to part only of burdened tenement, 97* 
obstruction to enjoyment necessary to constitute inter- 
ruption, 88, 118. 
and consequent discontinuance of enjoyment, 88, 
118, 119. 
obstruction must be submitted to for one year after 

notice,88,89, 118, 119. 
burden of proof as to such submission, 119. 
how such submission may be negatived, 119, 120. 
obstruction may be by third person, 88, 119. 
suspension of enjoyment on contract between the parties 
not interruption, 89. 
enjoyment must be open, 88, 97 — 100, 122. 

except in cases of light, air and support, under Ease<* 

ments Act, 100, 122. 
"open" implies burdened owner has knowledge or 
means of kaowledge of enjoyment, 97 — 100. 
enjoyment must be as of right, 88, 100—105, 122. 

except in cases of light, air and support, under Ease- 
ments Act, 87, 88, 103, 122. 
and in case of light under English Prescription Act, 
102,103. 
meaning of " as of right ", 100—102. 
enjoyment required in case of discontinuous easements, 
105—109. 
under the English Prescription Act, 106—109. 
easement cannot be acquired by, against a tenant only, 103, 
109—112. 
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PEBSOEIPTION— con<tm*ed5. 

nor against other limited owner only, 109. 
either by statutory prescription, or immemorial user, or 
presumption of lost grant, 109. 
must be so acquired* if at all, against absolute owner, 103, 
109—112. 
by English law, against owner in fee simple, 103, 
109—112. 
cannot be so acquired, while burdened tenement held by 
tenant for life or for term exceeding 3 years, nor till 
3 years after such tenancy, under Easements Act, 
103,112. 

nor under English Prescription Act, except in case of 
light, 103, 104, 112. 
statutory prescriptive title to easement must be established 
in a suit, 88, 112. 
and in suit instituted within 2 years from end of pre- 
scriptive period, under Easements Act, 112. 
and under Limitation Act, XV of 1877, 112, 113. 
under English Prescription Act, prescriptive period 

must be " next before " such suit or action, ll2, 113. 
prescriptive period must have completely elapsed before 

suit instituted, 113. 
decision establishing title h^s retrospective effect, 113, 
114. 
where title to easement claimed by immemorial user or pre- 
sumed lost grant, enjoyment within 2 years of suit need 
not be proved, 114. 
nor enjoyment ** next before*' action or suit, under Eng- 
lish Prescription Act, 114. 
enjoyment when not prescriptive, under Easements Act, 
when had under agreement, 88, 117. 
under English Prescription Act, when/had by consent 
or agreement in writing, 116—118. 
such consent or agreement by one owner of burden- 
ed tenement not presumed binding on his succes- 
sor, 117, 118. 
is binding on benefited owner's successori if a 
volunteer or purchaser with notice, 115, 116, 
easement cannot be acquired against Crown under Limita* 
tion Act XV of 1877, s. 26, aemhle, 121. 
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PRESCEIPTION— con^inwed. 

easement of light cannot be acquired against Orown under 

English Prescription Act, 121, 122. 
enjoyment required in oases of light, 123, 124, 126. 
acquisition of easement of support by, 126 — 131. 
enjoyment must be peaceable, open, and as of right, by 

English law, 128, 129, 130. 
question whether principle of presumed acquiescence by 
burdened owner from non-interruption to open enjoy- 
ment applies, under that law, 128, 129, 130. 
enjoyment not required to be open nor as of right by 

Easements Act, 131. 
enjoyment required to be open and as of right by Limita- 
tion Acts' of 1877 and 1871, 131. 
easement to have boughs of tree project over neighbour's 

land not acquirable by, 131, 132. 
easement to have roots of tree extend into neighbour's land 

not acquirable by, 131, 132. 
easement in temporary artificial stream not acquirable by, 

132, 133, 134. 
easement in permanent artificial stream acxjuirable by, 136. 
by common law of England, 136. 
immemorial user, 136. 

limitation, of period, to user from time of legal memory, 
t.e. from time of Bichard I, 136. 

presumption from user for period of living memory, 
136. 
presumption of lost grant, 137, 139 — 143. 
acquisition by immemorial user or by presumed lost 
grant not abolished by Limitation Acts, 136, 139, 140. 
nor by Easements Act, 136, 140. 
nor by English Prescription Act, 140. 
acquisition of easement to pew in church by, 137, 138, 139. 
presumption of legal title from long-continued undisturbed 

possession, principle of, 138. 
variable body of persons cannot, by English law, acquire 
easements by, 146, 146. 
this rule held applicable in India, 146, 148. 
inhabitants of a village generally cannot therefore, by Eng- 
lish law, acquire easements by, 146, 146, 
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PRBSCEIPTION— conh'm*6d. 

unless formed into a corporation, 145, 146.' 
inhabitants of a village in Bombay Presidency can acquire 
right of free grazing on Grovernment waste lands by, 146, 
147. 
claim against Government to such right not cognizable 
by Civil Courts, 147, 148. 
claim to easement by, must be reasonable, 148, 149, 152, 153. 

and definite, 148, 149. 
easement cannot be acquired by, in derogation of public 
right, 149. 

nor where easement would be contrary to provisions of 
Act or enactment^ 149, 150. 
corporations can acquire easements by, 145, 146, 150. 
rights which cannot be acquired by, 152 — 160. 
easement of light or of air received through a door can be 

acquired by, 193. 
See also Acquisition of Easements — ^Air — Building — 'Custom 
— Enjoyment — Extent op Easements — Grant— Ibcmemorial 
User — Interruption — Legislature — Light — Noise — Pew 
—Prospect — Support —Ten ant — User— Water — Way. * 

PRESCRIPTION ACT. See Statute 2 and 3 Will. IV. c. 71. 
And see Appendix Y. 

PRESUMPTION 

of lost grant of easement. 5'ee Grant— Prescription. 
of legal title from long-continued undisturbed pqssession, 
principle of, 138. 

PRIVACY, EASEMENT OF 

acquirable by custom by law of India, 14, 160, 161, 166, 167, 
168. 

but not by prescription, 15. 
not acquirable by English law, 14, 15. 
such custom obtains in Gujarat, 166. 
and in the North- West Provinces, 166. 

not limited to Hindus and Mahomedans there, 166. 
what restrictions imposes on servient owner, 166. 
not claimable for open space of ground, 167, 168. 
PROFIT A PRENDRE 
definition of, 4. 
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PEOFIT A PRENDRE— con^mweti. 

included in "easemenfc" as defined in Eafiements Act, if 

appurtenant, 3, 4, 
included in " casement " as defined in Act XV of 1877, 4. 
(appurtenant) is not an easement in English law, 4. 
a right to take water is not a, 6. 
license distinguished from, 285, 286. 
is acquirable under Act X Y of 1877, 5. 
was not acquirable under Act IX of 1871, 5. 
cannot be acquired by prescription or presumption of lost 
grant by the public, 145, 146. 
nor by variable body of persons, 145, 146, 148. 
exception in case of rights of villagers of free grazing 
on Government waste lands in Bombay Presidency, 
147. 
exclusive, question, on construction of instrument, whether 
granted, 186, 187. 

PROPERTY 

easement distinguished from right of, 9—12. 
license distinguished from right of, 284, 285. 
See also Insteumbnt. 

PROSPECT. 

right to, as an easement, acquirable under Easements Act, 3, 
15. 
not acquirable by prescription, by Englisn law, 15, 16, 

17, 157. 
for what reason,. 157. 
right to, acquirable by contract between the parties, by Eng- 
lish law, 157. 

tUBLIC 

profits a prendre cannot be acquired by prescription or pre- 
sumption of lost grant by the, 145, 146. 

right, easements cannot be acquired by grant or prescription 
in derogation of, 149. 

easements cannot be acquired by custom by the, 163. 

right of way, creation of, does not extinguish pre-existing 
private right of way, 271. 

PURITY 

of air, right to. See Aib, 

46 
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PUEITY— cow<int*e(?. 

of water, right to. See Water. 

QUASI-EASEMENTS 

general words in instrument of transfer having eifect of 
converting, into easements of favour of transferee, 58—64, 
78,171,172,273. 
conyersion of, into easements, when apparent and contmnons, 
on severances of properties by transfer or partition, 72, 
73, 74, 77-83, 86, 172. 

whether apparent and continuous or not, by English 
law, 78,171,172,173. 
See also Grant op Easements — Instrument — ^Transfer. 
BAIL WAY. See Legislature — Support. 

EAILWAYS CLAUSES CONSOLIDATION ACT, 1845. 
s. 6, 247. 

s. 16, 247, 248, 249. 
s. 68, 259. 

Bs, 77 and foil., 61— 63. 
See aho Mines — Support. , 

EEaiSTRATION ACT (III of 1877). 

s. 3, 46,252. 

s. 17,46,262. 

s. 49, 252. 

registration of declaration under, saving discontinuous 
easement from extinguishment by non-user, 273. 
RBGRANT OF EASEMENT. 'See Reservation op Easements. 

REGULATION (BOMBAY) V op 1827. 

s. 1,145. 
RELEASE 

of easement. See Extinguishbcent op Easements. 
REPAIR 

damage to servient tenement by exercise of accessory rights, 

dominant owner's liability to, 181. 
accessory right of dominant ,owner to enter on servient tene- 
ment for making repairs, 181, 182, 183. 
expense of repairs required for use or maintenance of ease- 
ment must be borne by dominant owner, 184. 
damage to servient tenement from want of, dominant owner's 
liability for, 184, 185, 
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RESERVATION OF EASEMENT 

implied, on grant of tenement, 55. 
of easement of necessity, 72, 73, 83' 
of apparent and continuous easements, 72, 74, 83, 84. . 
of right of way over formed road, 78, 79. 
See also Extent of Easements — ^Insteument. 

REVERSIONER 

prescriptiye easement must be acquired against, and not 

against holder of limited interest only, 103, 109—112. 
when suit maintainable by, for. disturbance of easement, 
206, 207, 208, 209, 213. 

when not maintainable, 208, 213» 

8ee also Life Inteeest—Presceiption— Tenant. 
REVIVAL 

of easements extinguished by destruction of tenement, 282, 
283. 
by restoration of tenement by alluvion within twenty 

years, 283. 
by rebuilding servient building within twenty years, 283. 
by rebuilding dominant building, within twenty years, 
without increasing burden, 283. 
of easements extinguished by unity of ownership, 283. 

by decree setting aside grant or bequest which produc- 
ed such unity, 283. 
and by such unity ceasing from any other cause in case 
of easements of necessity, 283. 
of suspended easements by suspension ceasing, 269, 283. 
unless easement extinguished, while suspension lasts, by 
twenty years non-user, 269, 283, 

REVOCATION 

of easement, under power reserved, 261. 
of license. See License. 

RIGHT OF SUIT. iS^ee Suit. 

RIGHTS 

which are not affected by Easements Act, 2. 

RIPARIAN OWNERS 

right of, to access to stream from their land and vice verad^ Z2i 
" to access to sea from their land and vice versa , 32. 
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EIPAEIAN OWNERS— co»(^tm6(l. 

to natural flow of natural aireojai without interruption 

or material alteration, 22, 23, 33-^9. 
to uae water of natural streiun, 23, 33—^, 38. 
See also 3temm— Watee. 

RIVER. See&BEBAM. 
ROAD 

public, right of access to and from, of owner of land or build- 
ing abutting on, 32. 
defined and formed, in guost-servient tenement, general 
words creating easement of way over, 60, 61, 63. 
implied grant of easement of way over, 78, 79. 
implied re^erration of easement of way over, 78, 79. 
See also Way. 

BOOTS 

of tree extending into neighbour's land, easement to have, 
not acquirable by prescription, 131, 132 

SEA, ^ee Ripaeian Ownee. 
SERVIENT OWNER 
definition of, 3. 

obligation of, is always of passive or negative character, 8, 20. 
not bound to do anything, 8, 20, 185. 

cannot grant easement in derogation of existing easement, 66, 
grant of subsequent or subordinate easement by, 66 — 68. 
entitled to any user of his tenement not inconsistent with 

user of easement, 185, 186, 187. 
bound not to do any act restricting easement, 185, 186, 187. 
not entitled to continuance of easement, 280, 281, 282. 

nor to compensation for damage from extinguishment or 

suspension of easement, 280, 282. 
except, under Easements Act, where no sufficient notice 
given by dominant owner, 280. 
cannot acquire prescriptive right to continuance of easement^ 

281. 
See also Easement— Usee. 
SERVIENT TENEMENT 
definition of, 3* 

See also Basement— Extinguishment or Easements— RevivaI 
•**Sbetibnt Ownbb. 
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SEEVITUDE. See Easement. 
SPEOiyiC BELIEF A^T 

s. 0, 206, 279. ' : 

as. 52—57, 224, 225^ 228, 233. And see Appendix yi (p. 317). 

s. 54, 230, 232, 233, 235, 241. 

s. 66, 237, 238. 

s. 56, (h) and 0'), 237, 238. . ' 
STATUTE OF FBAUDS, 286. 
STATUTES 

20 Hen. Ill, c. 8 (Statute of Merton), 135, 136. 

3 Edw. I, c. 30 (Statute of Westminster), 136. 
43 Eliz. c. 2, 11. 

21 James I, c. 16, (Limitation of actions), 136, 137, 221, 222. 
29 Charles II, c. 3. See Statute of Frauds. 

4 & 5 Anne, c. 16, s. 27, 290. 
llGeo. 111,0.12,11. 

2 «fc 3 Will, lY, c. 71 (The Prescription Act) 56, 94, 95, 96, 
110, 111, 114, 133, 134, 139, 140, 142, 143, 265. And see Ap- 
pendix Y. (p. 313). 
8. 1, 105, 108, 109, 115. 
s. 2, 100, 105, 106, 108, 110, 115, 122, 127, 134, 141, 157, 

158, 281. 
s. 3, 13, 71, 90, 102, 103, 104, 111, 115, 116, 117, 122, 123, 

125, 126, 151, 153, 166, 179, 272. 
B. 4, 94, 106, 112, 113, 114, 119, 125. 
s. 5, 101, 281. 
s. 6, 108, 109. 
s. 7, 95, 277, 

s. 8, 95, 103, 104, 112, 150, 151, 152, 272. 
8 & 9 Yiot. 0. 18. See Lands Clauses Act, 1845. 
8 4&9 Yict. c. 20. See Railways Clauses Consolidation Act. 
21 & 22 Yict. c. 27. See Loed Caiens*s Act. 
38 & 39 Yict. c. 36, s. 20, 246. 
44 & 45 Yict. c. 41. See Conveyancing and Law or Pko* 

PERTY Act, 1881. 
57 & 58 Yict. c. 187, 

88. 87, 238* See Thames Conservancy Act, 1894« 
STOREY 

upper, belonging to one person, where iQver storey belongs 
to another, 18* 
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STOEBY— con^nw«(«. 

right to support of upper from lower storey, 30. 
STREAM 

water percolating through soil cannot be described as a, 159, 

160. 
natural, definition of, 23. 

navigable and non-navigable ; rights of riparian owners ; 
32. 

riparian owner's right to natural flow of, without interrup- 
tion or material alteration, 22, 23, 33—39. 

riparian owner's natural right to use water of, 23, 33^36, 
38. 

disturbance of riparian owner's rights actionable, though 
no damage sustained, 35, 36. 

riparian owner's right to have water in natural state, un- 
changed in quality, 36, 37. 

easement to pollute, implied grant of, 53, 54. 
artificial, 

riparian owners have not rights belonging to riparian 
owners in case of natural streams, 36. 

discharge of water by, on to neighbour's land, infraction 
of natural right, 39. 

temporary, easement oannot be acquired by prescription 
in, 132, 133, 134. 

temporary and permanent streams, how distinguishable, 
134, 135. 

pertnanent, easement can be acquired by prescription, in, 
135. 

See also Dbainage— Ripaeian Owners— Water. 

SUBORDINATE EASEMENT 
acquisition of, 66—68. 

SUIT 

right of, for disturbance of easements. /See Disturbance or 

Easements. 
right of, against third person, for disturbance of enjoyment 

over neighbour's property, though no easement acquired, 

205, 216, 24^. 
Bee aleo Fishery, Private Rioht of^-Limitation— Prescrip- 

HON. 
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SUPPORT 

natural right to, 22* 
extent of, 26—29. 

where extends to support from adjacent land, 26. 
where surface and subjacent or adjacent soil belong to 

different persons, 26 — 29. 
does not preclude subjacent or adjacent owner from mining 

or excavating, provided he furnishes sufi&cient support, 

27, 217. 

not infringed till subsidence or damage results, 27, 28, 217. 
successive distinct subsidences and attendant damage, 

though from same removal of support, are separate 

causes of action, 218 — 222. 
where subsidence and damage continuous, fresh cause of 

action arises each moment of such continuance, 222. 
nominal damages recoverable for subsidence, though no 

pecuniary damage sustained, 28, 218. 
rule, where subsidence occurs after subjacent or adjacent 

landowner or occupier who caused it ceased to be such, 

222,223,224. 
injunction restraining threatened disturbance of, may be 

granted though no damage sustained, 241, 242. 
not lost or diminished by increasing weight by building 

or otherwise, 28. 
is right only to support from land in its natural state, 

28, 29. 

not infringed if subsidence caused by owner of supporting 

land draining off underground water not flowing in 

defined channel, 29. 
easements restrictive of, 29. 

acquisition of, by prescription, when user becomes effec- 
tual for. 120. 
not parted with by granting to transferee of subjacent 

land for his mining purposes certain rights in surface 

49,60. 
easement to cause subsidence of surface land cannot be 
acquired by subjacent landowner by custom, 168. 
•easement of, 29, 30. 

of land from land, 29, 30. 
pf building from land, 29, 
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SUPPORT— coniintwd. 

of building from building, 30. 
creation of, by or under Act of Legislature, 41—45. 
where surface lands compulsorily acquired for con- 
struction of railway or other work, 41—46. 
question whether the easement has been acquired 
depends on construction of Act, 41—46, 
not parted with by granting to transferee of subjacent 
land for his mining purposes certain rights in surface, 
49,60. 
grant of, implied from transfer of surface land with build- 
ing thereon or for purpose of being built *on, 60, 61. 
and where such transfer compulsory for construction 
of railway, 61. 
provisions of Railways Clauses Consolidation Act, 
1846, governing such cases, when made appli- 
cable thereto, 61 — 63. 
acquisition of, by prescription, 126—131. 

to building from buildihg, 131. 
easement to cause subsidence of dominfint building can- 
not be acquired by custom, 168. 
alteration of railway, and increase of weight of rolling 
stock, not involving excessive user of easement, 179, 180, 
181. 
disturbance of, right to recover compensation for, 217. 
substantial damage, what is, 217, 218. 
suit for nominal damages lies for subsidence, though no 

damage estimable in money sustained, 218. 
successive distinct subsidences and attendant damage, 
though from same removal of support, are separate 
causes of action, 218 — ^222. 
where subsidence and damage continuous, fresh cause 
of action arises each moment of such continuance, 222. 
rule, where subsidence occurs after subjacen't or adja- 
cent landowner or occupier who caused it ceased to 
be such, 222, 223, 224. 
injunction restraining threatened disturbance of, may be 

granted though no damage sustained, 241, 242. 
extinguishment of, not caused by dominant owner per- 
manently increasing burden, 263, 267. 
8ee also Grant op Ea-sement— Legislaturb— Paescription. 
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SUSPENSION 

of easements, 269, 280. 
See also Extinguishment op Easements — Revival — Sbe- 
viENT Owner. 

TENANT 

cannot acquire easement against his landlord by prescrip- 
tion, 102, 104. 

except in cases of light, or air, or support, under Ease- 
ments Act, 13, 103, 272. 
and in case of light under the English Prescription 
Act, 13, 102, 272. 
cannot tfcquire easement by prescription against another 
ten»nt under same landlord, 102, 104. 
except in cases of light, air, and support, under Ease- 
ments Act, 103, 112, 272. 
provided the other tenant does not hold tor any term 

exceeding 3 years, 103, 112. 
and in case of light under English Prescription Act, 
102—104,112,272. 
can acquire easement against his landlord by grant, 13, 111. 
grant, express or implied, by landlord of easement against 

himself to, 55. 
covenant by landlord creating easement against himself 

in favour of, 65, 66. 
can grant easement to extent of duration of his lease, 40, 
. 66, 69. 
grant of easement by one of two tenants of different tene- 
ments under same landlord to the other, 66, 67. 

may be presumed, but only as an inference of actual 
fact, 66, 67. 
can acquire easement by prescription only on behalf of 
absolute owner of tenement leased, 69—71, 272. 
by English law, only on behalf of owner in fee simple 
thereof, 70, 71, 272. 
cannot acquire easement over tenement leased for other 

tenement owned by him, 70, 71, 7'2, 104, 105. 
easement cannot be acquired against, by prescription, un- 
less acquired against reversioner also, 103, 109—112, 272. 
ififee oUao Custom — Landloed— Pkescription — Term of Years. 
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TENANT FOB LIFE 

ao(]tU8itioii by, of easement limited to period of his life 

interest, 70. • 

See also Live Interest — Pbescbiption — ^Eivebsioner. 

TENANTS IN COMMON 

one of two or more, can grant license affecting whole pro- 
perty held in common, 289, 290. 

TERM OF YEARS 

ezclnsive of period of tenure of burdened tenement for, in 
prescriptive claims, 103, 104, 110, 112, 114, 116, 150, 161, 
152. 

THAMES CONSERVANCY ACT, 1804, 290, 291. 
TRANSFER 

of immoveable property, carries easement annexed to it, 

unless contrary intention expressed or implied, 64, 170. 

whether transfer be inter vivo8 or testamentary, 64, 170. 

or by inheritance or otherwise by operation of law, 

64, 170. 

of license. See License. 

See OkUo G^EANT of EASElCENT^-lKSTEtJlCENT. 

TRANSFER, INSTRTTMBNT OF. See iNSTauMENl. 
TRANSFER OF PROPERTY ACT 

s. 6, 6, 46. 

s, 8, 64, 170, 172. 

s. 10,48. 

s. 40. 116. 

s. 48, 48. 

s. 54, 46, 297. 

s. 107, 297. 

8. 128, 46, 297. 
TREE. See Bough— PftEscaiPTjON— Roots. 
UNITY OF OWNERSHIP 

of dominant and servient tenements, extinguishment of 

easement by, 13, 268—276. 
when easements extinguished by such unity of ownership 

revive, 283. 
See also Eassmbnt-^Extimguishment of Baiements— Pa£> 

SCRIPT ION— Revival— Tenant. 



Digitized by LjOOQIC 



UNITY OF POSSESSION 

of dominant and servient tenements, suspension of ease- 
ment by, 269, 280. 
when easements suspended by such unity of possession 

revive, 269, 283. 
flfee also Prescription— Revival. 

USER 

of easement must be for purposes of enjoyment of dominant 

tenement only, 174, 175, 176. 

but if happens to involve benefit to third person's, 

tenement also, easement not afEected thereby, 176 

176, 266. 

by dominant owner's servants, guests, &c., included in 

certain easements, 174. 
must be in mode least onerous to servient owner, 176, 177. 
when must be confined to determinate part of servient 

teneinent, 176. 
excessive user, or abuse, may affect rights over same 

servient tenement of another dominant owner, 177. 
mode and place of enjoyment may be altered, provided 

burden not increased, 177 — 181. 
dominant owner's accessory right to do acts necessary 
for securing user, 181 — 184. 

his liability to bear expense of doing such acts, 184. 
mode of, how determined, 187—197. 

of easements of necessity, 187, 188, 189. 

of all other easements, 187, 190—197. 

of prescriptive easements other than those of light, of 

air, and pollution ol air or water, 188, 192. 
where dominant tenement divided into parts owned by 
different persons, 200, 201, 202. 
excessive, servient owner's right to obstruct, 203, 204. 
cessation of, effect of. See Extingxhshment of Easements 

* — ^NON-USBE. 

See also Accessory Rights — Enjoyment— Immemorial User 
— Light — Prescription— Servient Ownisr. 

VIEW 

of or into shop or other building from outside, right to 
have unobstructed, not acquirable as an easement, 15. 
See ai«o Prospect. 
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VILLAGE 

inhabitants of, cannot acquire easement by prescription, 
145, 146. 
exception in case of free grazing rights against Grov- 
emment in Bombay Presidency, 146, 147. 
See also Odstom. 
WALL. See Building. 

WATER. 

a right to take, is not a profit d prendre, S*. 

natural rifirht of landowner that water naturally entering 

his land shall not be polluted, 22, 30, 31. 
natural right of landowner of dealing with water in or on 

his land not flowing in defined channel, 22, 31, 159. 
natural rights of landowner in respect of a natural stream 

passing by or through his land, 22, 23, 32. 
natural right of owner of upper land that water naturally 

rising in or falling on it and not passing in defined 

channels shall pass to lower land unobstructed by owner 

thereof, 23, 38, 39, 

natural rights of owner of land abutting on a natural lake 
or pond, 23. 

underground, not flowing in defined channels, 22, 29 31 
153, 159, 160. * * 

prescriptive easement cannot be acquired in, 153, 159. 
easement can be acquired by grant, express or implied, 
in, 159. ^ 

easement to pollute, implied grant of, 53, 54. 
commencement of prescriptive period in case of, 89, 120. 
alteration of time and place of user, when prima facie in 

excess of right, 179. 
prescriptive, extent of, how determined, 188. 

surface-water not being in stream nor tank or pond, pre- 
scriptive easement not acquirable in, 153, 158. 

See also Drainage— Irrigation— Riparian Owners— Stream 
—Support — User. 

WATERCOURSE. See Stream. 
WAY 
easement of, 
implied grants and reservations of, over formed road, on 
transfers of tenements, 78, 79. 
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WAY— con<tm*e(f. 

of necessity, implied grant or regrant of, on severance of 
tenement, 72. 
who entitled to set out way of necessity, 87, 268. 
way when set out by servient owner must be reasonably 
convenient, 87, 268. 
not acquirable by prescription unless passage be in definite 

line or direction, 160. 
exercise of, how restricted, 177, 178, 181, 192. 
line of passage cannot be varied at pleasure of dominant 

owner, 178. 
right of deviation, on obstruction, 182, 183, 184 
for vehicles, accessory rights incidental to, 184. 
> extent of, how determined, 187, 188, 190, 191, 192. 

where created by express grant or reservation, 190, 191, 

192. 
where acquired by prescription, 188, 192. 
of necessity, not extinguished by destruction of way by 

via major, 268. 
not extinguished by creation of public right of way over 

servient tenement, 271. 
See also Discontinuous Easement— Presceiption—Road-^ 

USEB. 

WELL 

right to percolating water, feeding well, not acquirable by 
perscription, 97, 159. 
acquirable by grant, 159. 

right to make, thereby preventing passage of water by un- 
defined channels into neighbour's land, 22, 31, 159. 

WINDOW, fifee AiE— Light, 
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